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CAN BANKERS 


The “New Bossism.” The nation-wide revolt continues against the 

attempt establish the sub-treasury doctrine 
that political control and administration the capital and assets 
national banks would remedy defects the system; for which Fed- 
eral politicians are solely and justly held responsible. Business men 
who are depositors banks and whose direct investments corporate 
securities might depreciated value any forced sacrifices 
banking resources raise funds required make transfers reserves 
country banks from reserve agencies the regional banks, cannot 
convinced the necessity wholesale changes and revolutionary 
conditions which would imposed upon the money markets the 
the country under the terms the administration bill—if that 
the price Federal legislation. The unvarying attitude antag- 
onism Federal office holders during the past decade toward all 
domestic financial institutions and corporations, precludes the idea that 
Federal appointees, impelled minds overwrought from spasm 
nationalist propaganda, could safely entrusted with the custody 
management hundreds millions dollars bank reserves, and 
power revolutionize the conditions investment substitution 
bond issues local authorities place industrial and transpor- 
tation securities American industries amounting par many 
billions dollars. evident, moreover, that the 
has progressed farther than the and the fetters 
caucus could conspire force along. 


The Senators the United States independently 
Independence. its foreign and domestic affairs the sov- 
ereignty the people their respective states; the 

president the United States must perform his duties and with 
the advice and consent the Senate.’’ Not merely deliberation but 
non-action, without regard executive desires, expected 
that body when the report its committee banking and currency 
has been delayed two months the lack agreement among the 
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members the majority party. The deadlock reflects the attitude 
the Senate the measure. Only twenty-seven Democratic Senators 
signed the petition for party conference urged the adminis- 
tration Senators. The executive power cannot compel the consent 
majority the Senate tothe enactment measure providing 
Federal bureau control the operations capital and funds re- 
gional banks, furnished under compulsion independent national 
banks, and ultimately destined reduce the latter mere branches, 
not utterly destroy them ruinous competition. The Republican 
attitude was grimly stated Senator Nelson Minnesota follows: 
the President spoiling for fight, can have one.’’ The 
Senators, especially the Progressives, who must seek 1914 re-election 
the popular vote their respective States, are not anxious com- 
mit hara-kiri the effort vitalize unpopular scheme legisla- 
tion and the prestige this administration. 
Factional Divisions. The Senate committee banking and cur- 
rency gave full hearings the objections 
the measure. Amendments were undertaken with the aid sugges- 
tions from representative bankers from all sections. the 243 
amendments offered, few were the administration members 
contesting each step until Senators O’Gorman and Reed joined them 
the effort refuse further changes, and preserve the general 
scheme political control through Federal appointments. The num- 
ber regional banks was reduced four. The bank assessments 
for capital were cut two and later changed allow public subscrip- 
tions, the banks take unsold shares. Voting power was eliminated 
shares taken the public. Two cabinet officials were taken from 
the Reserve Board. The number banking directors regional 
banks was increased four, leaving five the government. The 
double liability member banks was dropped but reserve agents must 
become member banks within days and others within days. 
the Federal Reserve Board was given control half the deposits 
regional banks, say $300,000,000, used any part the country. 
Here the administration men balked. They refused consider the 
Vanderlip proposal for single government central bank managed 
Federai officeholders. The ensuing deadlock has not yet been broken. 
The President Vanderlip the National City Bank 
New York, reply request the 
Senate committee, submitted the form suggestions general plan 
government bank for banks only. While was free from num- 
ber the defects the administration measure and may fairly de- 
scribed workable,’’ retained the un-republican and un-American 
features political control which made notorious the scheme the 
administration currency biil. The plan provided for central bank 
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rediscount with capital chartered for years, and 
twelve branches. The stock was carry per cent. dividends when 
offered for public subscriptions, the national banks compelled 
take unsold shares. Alternatively, the government might take all the 
shares. The bank and its stock were free from taxes. The 
stock would carry voting power hence could freely sold. The 
present system reserves was gradually transferred from cor- 
respondent banks acting agents, the Bank home vaults 
banks. uniform reserve for all member banks would per cent. 
That the Bank would per cent. all demand liabilities, in- 
cluding circulating notes, held gold lawful money. Earnings, 
upon provision for dividend per cent. and surplus per 
cent., were the government and applied the payment 
the national debt. The Bank was the public depositary and hold 
the circulation bonds and per cent. redemption fund for the national 
banking system; would act fiscal agent the Treasury and per- 
form the duties the Treasurer and Comptroller the Currency 
the United States. 


Organization. Bank directors with terms years each 

were appointed the president and with 
the advice and consent the Senate; from the same directors, the 
government would choose the governor and deputy governor the 
Bank; three the directors must men wide financial and bank- 
ing experience but the executive officers need not banking men. 
Each branch was provided with executive committee seven di- 
rectors, three them bankers, chosen the Bank directors. The 
Bank was given the power note issue redeemable gold and fully 
secured rediscounted paper exchequer notes the United States 
issued for one year and renewable desired for the purpose taking 
the present per cent. bonds surrendered the national banks. 
National banks were authorized establish branches within the 
same city, and abroad, also exercise general trust company functions. 
Otherwise the powers were those European central banks. 


Detects. The obvious defects the Vanderlip plan were its lack 
ability command premium its gold competition 
with government currency, and safeguard Treasury gold reserves 
stopping the chain’’ redemption; the compulsory invest- 
ment the offer the government all profits above dividend 
and surplus requirements the competition with other banks for busi- 
ness individuals, and the objectionable clause giving the Bank 
first lien upon the assets member banks for any debts due from 
them. The most important was the subordination the operations 
the Bank wholly Federal officeholders. The plan did not prevent 
the exercise executive power remove cause,’’ any Bank 
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director. Sub-treasury worshippers would course applaud 
plan political control. 


Preparing Campaign The House Democrats are series 
Material. measures armed with aimed 
directorates great corporations the 
model the Seven acts New Jersey which was rejected 
the capital plans the Administration currency bill. Interlocking 
systems are prohibited and common carriers divorced from in- 
dustrial corporations. Another scheme would limit the amount 
capital interstate concerns. proposed rip apart the boards 
directors evety big corporation and financial institution the 
country. will separately define unlawful features and criminal 
violations the Sherman anti-trust law. Holding companies are 
abolished and price-fixing prohibited. These plans may not intim- 
idate corporation opponents confiscation private capital. 


Notes money refers generally legal-tender 
and Bonds. notes. Hence read with interest Mr. Vander- 
lip’s warning the Investment Bankers’ Associa- 
tion Chicago against the notes planned the administra- 
tion bill. The reserve notes are not legal-tenders. Worse yet, 
they would create inflation currency that would not pay debts 
home nor abroad, but would also invite greater drain gold than 
occurred the days Cleveland. The address James Hill, 
the same occasion, was pertinent application the issue such 
notes upon loans and investments regional banks municipal and 
county bonds. Mr. Hill commented follows the security pro- 
posed: the true story all municipal indebtedness, now con- 
cealed under various temporary makeshifts maintain osten- 
sible credit and help push out the annual crop new refunding 
bonds, could told, would shock the country.’’ Can possible 
that the currency bill was designed employ reserves national 
banks for the promotion local bond sales? Was this the purpose 
the extraordinary powers given the Federal Reserve Board com- 
pel one regional bank make loans another se- 
curity 


Senate Currency The latest that the fight will transferred 
Reports. the floor the Senate. The administration 
Senators will make minority report the 

measure with the amendments adopted committee, eliminating the 
power the Reserve Board remove regional bank directors, 
but continuing executive powers. Compulsory capital member 
banks must supplied eight regional banks amount equiva- 
lent per cent. the capital and surplus member banks all 
joined, the amount would over $106,000,000. The savings bank 


EDITORIAL 863 


section was taken out. Public subscription was permitted but was 
conceded with slim hopes large returns, Senator Hitchcock and the 
Republicans hold the committee rooms, the others having bolted, and 
will favor single bank most four banks. The president was 
reported have admitted visitors that there little hope enact- 
this session. Few Washington expect action before spring. 
Looking attempt has been made belittle oppo- 

sition the currency bill quoting the dire 
prophecies upon the enactment the National banking the cases 
are not parallel. Metallic money 1864 had disappeared from circu- 
lation. The only currency was paper money irredeemable state 
bank notes issued depreciated state and municipal bonds. The 
Treasury had been drained; the government debt amounted more 
than two billions dollars. The country was the verge collapse 
from inflation and high prices greenbacks which had purchasing 
power not over cents the dollar gold. The national system 
was for condition imposed unscientific political manage- 
ment, granting favorable terms profit banks that would aid the 
restore better banking principles circulation money. 
The country was redeemed through the efforts the independent 
national banks spite the irreconcilable politicians 
who clamor for inflation paper money and denounce banks. The 
present proposal yoke those independent banks executive 
power, with purpose ultimately and its leisure destroy them. 
The member banks must furnish the capital and funds regional 
banks who will compete with them for business their own field and 
invest their reserves local bonds. This reversing the proposals 
1864 when the banks were begged save the country. 


Bankers Resent November letter the National City Bank 
Coercion. Chicago, which David Forgan the 
president, discussed the admitted purposes 

the currency bill break the connection between banks and stock 
speculation, and declared that the only defect the banking system 
the lack plan prevent panics. remarked that 25,000 com- 
mercial banks ignored investment banking and dealt only short term 
loans business men. They would gladly surrender Treasury de- 
posits and note issues free from restrictions their own bank credit 
power. While State banking more profitable, the national banks 
resent coercion. Mr. Forgan points out that sixty deposits 
Chicago banks consists balances due other banks, business built 
great expense. only fair that reserve agencies shall 
permitted retain half the country bank reserves held. the 
proposed per cent. reserve, this would keep one-third the agencies, 
one-third regional banks, and one-third home banks. letter 
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asks how business men would feel the government proposed 
reform their business compelling them transfer half an- 
other concern the same line and possible competitor, under section 
15. was also pointed out that the measure proposed severe con- 
traction bank loans which could not fail have disastrous effect 
-on business men needing loans. 

are inclined think that Mr. Forgan’s letter would furnish 
some the Administration Senators and Congressmen food for 
thoughtful reflection. 

There doubt that the shifting reserves from the reserve 
city banks the regional banks will prove very disturbing factor 
business general. 


who this country study its financial condi- 
tions, gave tothe Sun his views cabled the Statist.’’ 
Among other things, declared that conditions here are 
mentally sound’’; without inflation. That the disposition slow 
business was greater because the conditions the money markets 
the world and the Mexican situation. Further, that favorable bal- 
ances trade gave New York ability demand gold from London. 
Conditions ARE fundamentally sound. Relieved from the fear re- 
versal balances trade through heavy imports, and the menace 
revival the ‘‘endless chain’’ new issue half billion 
unprotected reserve notes, obligation the Treasury redeem 
gold, revival business would swift and profitable. The existence 
such problems and the uncertainty what will happen during 
the fiscal year 1914, may radically change the present fundament- 
ally sound’’ banking situation. 


Tyler’s Blunder. Jacob Schiff opposes single government-con- 

trolled central bank and prefers the plan 
when properly amended. all patriotic Americans. Now that 
the plan such bank has taken the fancy Washington politicians, 
should remembered that the urgency the Anglo-American 
school political economy for bank controlled executive power, 
induced President John Tyler, 1841, veto two bills fora Third 
Bank the United States and hopelessly split his own party the 
effort. Tyler’s plan provided bank rediscount owned the 
government and managed the Secretary the Treasury, the 
Treasurer and presidential appointee. Tyler was the only president 
recommend issue treasury bank notes redeemable coin 
the plan. received the enthusiastic approval’’ 
Sir Horsely Palmer, governor the Bank England; the reason 
thereof did not develop until the second Cleveland administration. 
Tyler’s bank scheme was flouted Whigs and jeered Democrats 
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Congress. The bitterness the Whigs over the Tyler vetoes drove 
Congressman John Botts. distinguished Virginian Whig the 
day, write letter, said have pushed Tyler over the brink, which 
bitingly predicted: You’ll get bank bill but one that will serve 
fasten him (Tyler), and which stock will subscribed; and 
when finds that not wiser banking than all the world, 


may get 


BANKING LAW. 


Special Deposit Where Upon the insolvency bank, all the 
Bank Insolvent. funds its possession not become 
part the bankrupt estate for the pur- 
pose ratable division among the creditors the bank. special 
deposit, for instance, does not pass into the 
person has made special deposit money bank, and receiver 
afterwards appointed for the bank, the money may recovered from 
the receiver, although has been mingled with the funds the bank, 
where appears that amount equal the amount deposited has 
remained continuously the bank the time its suspension. 

the recent case Carlson Kies, 134 Pac. Rep. 808, Wash- 
ington decision page 881 this issue, appeared that one Olson, 
administrator, having his possession money belonging those 
interested the estate which represented, deposited the Com- 
mercial Bank Vancouver, Wash., taking from the cashier the fol- 
lowing receipt: Received Fred. Olson three thousand and seventy 
60-100 dollars, held until receipts are received from heirs. 
Then same forwarded bank draft.’’ The cashier understood 
that the money belonged the heirs the estate. few days after 
the deposit was made the bank closed its doors and receiver was ap- 
pointed. This action was then commenced. was held that the 
heirs were entitled the money. deposits this kind 
the Court said: deposit bank either general special. 
Where general deposit made, either credited the account 
depositor subject his check evidenced demand time cer- 
tificate. The title the deposit such cases passes the bank and 
becomes the debtor the depositor. the other hand, whena 
bank accepts special deposit becomes trustee the depositor and 
holds the money subject the trust. The receipt itself affords strong, 
not conclusive, evidence special deposit. shows that the 
money was placed the bank for special purpose. Fortified the 
evidence the depositor and the admitted circumstances here present, 
obvious that both parties the transaction intended make 
special and not general deposit. follows, therefore, that the bank 
holds the money, not general debtor, but fiduciary 

was suggested behalf the receivership that the money was 
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not traced into the hands the receiver. That true,’’ said the 
Court, but the old rule requiring identification the specific fund 
its avails the hands receiver has been relaxed the later 
cases. The doctrine the modern authorities and what consider 
the sounder view that the trust fund recoverable where equal 
amount cash has remained continuously the bank until its sus- 
pension and passed the receiver.’’ 


the most difficult problems that have 
Impersonator. been presented the courts that deter- 

mining the rights the various parties 
check, where the check has been delivered person whom the 
drawer believes the payee named check, but who, reality, 
fraudulently impersonating the payee. 

Such case was recently brought before the Supreme Court 
Utah (Simpson Denver Co., 134 Pac. Rep. 883) and 
published page 877 this number. The defendant, railroad 
company, was the habit paying its employees checks, made 
payable their respective orders, the 10th each month for ser- 
vices rendered during the previous month. November, 1911, 
checks were made payable the orders two men, who had been 
the employ the railroad for short time, but instead being deliv- 
ered tothe men themselves, were delivered two persons who claimed 
the payees named the checks. The fraud was made possible 
the fact that the men, for whom the checks were intended, not 
ing been long the employ the company, were not known the 
paymaster, whom the checks were delivered. 

The plaintiff, who was engaged the retail liquor business Salt 
Lake City, made practice cashing checks for employees the rail- 
road company, and cashed the checks question the day they were 
obtained the impersonators. But, before the checks, which were 
drawn the treasurer the railroad company, were presented for 
payment the two men who were named payees the checks de- 
manded their wages and the fraud was discovered. The treasurer, 
consequently, refused honor the checks. 

was held the court that the plaintiff was not entitled re- 
cover the checks. number decisions were cited the plaint- 
iff, supporting the rule that the indorsee check, receiving 
the indorsement one who has fraudulently impersonated the payee, 
gets the check. But the court held that the present 
case was not within the rule for the following reasons: think 
the cases are not applicable for the principal reason that nearly all 
them the person whom the check instrument was delivered was 


i] 


EDITORIAL 867 


the very person whom the drawer intended should present and indorse 
and receive the money evidenced it, with whom the transac- 
tion was had with respect which the check was given, where re- 
covery was permitted the ground negligence estoppel. 
These elements are not here present. Deliveries were here made 
the checks with the intent and purpose that the persons and payees 
named the checks, and other, except upon their valid indorse- 
ments, should present them and receive the money evidenced 
them.’’ 

have difficulty differentiating this case from others which 
checks have been delivered impersonators, and wherein has been 
held that the impersonator can give good title bona fide purchaser 
ofthe check. this instance, had represented that 
they had been sent for the checks the payees, and had then indorsed 
and collected them, there doubt but that their indorsements 
would have been forgeries. But, the checks were delivered the im- 
personators, the belief that they were the payees, and the drawer 
must have intended them indorsed and collected the individuals 
whom they were given. 

The general rule, regard checks impersonators, 
well expressed Tiffany Banks and Banking, page 175, follows: 
impersonator fraudulently impersonates another person 
and thereby induces third person draw check, designating the 
payee the name assumed the impostor,and deliver the check 
him the belief that the drawer dealing with the person whose name 
has been assumed, and the impostor indorses the check the assumed 
name, and the drawee bank good faith pays him in- 
dorsee, the bank protected, and may charge the payment the 
drawer. And the impostor transfers the check indorsed bona 
fide purchaser, takes title thereby and can hold the drawer. These 
cases cannot explained the ground that the payee fictitious, 
since the check not payable the order fictitious person, the 
knowledge the drawer; nor the ground the drawer’s negli- 
gence, since the holding the same where exercises all reasonable 
care. The cases are usually explained the ground that the person 
whom the check delivered, though designated the name an- 
other, the person with whom the drawer dealing and whom 
intends the check paid, that paying the bank carries out 
his intention. This explanation open the criticism that, while 
the drawer does intend payment made the person whom 
delivers the check, also intends that shall made the person 
but, whatever the explanation, the courts, with one 
exception (Rhode Island), have uniformly held that the drawer 
effect precluded from asserting different intention than that at- 
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Continuing Guaranty. The fact that guaranties are frequently ex- 

pressed such terms that the intention 
the parties not clear, makes necessary for the courts determine 
their meaning. One person sometimes debts another 
from reading the guaranty, whether the guarantor intends his liability 
end soon credit the amount named has been given, 
whether intends continue indefinitely and merely wishes 
limit his liability the amount named. 

Pingrey Suretyship and Guaranty said: The rule 
this: When the terms the undertaking, the recitals the in- 
struments, bya reference custom and course dealing between 
the parties, appears that the guaranty looks future course 
dealing for indefinite time, succession credits given, 
deemed continuing guaranty, and the amount expressed limit 
the amount for which the guarantor responsible.’’ Thus 
amount not exceeding specified sum, continuous until the sums 
remaining unpaid reach the designated limit, although the aggregate 
purchases have exceeded it. 

the case First National Bank Bickel, recently decided 
the Court Appeals Kentucky, page 886 herein, appeared 
that the officers company which had overdrawn its account the 
plaintiff bank, executed the bank guaranty overdraft 
the extent $4,500,’’ which provided that all receipts the 
company should deposited the bank until the above ex- 
tinguished.’’ was held that this was guaranty existing 
overdraft, and not continuing guaranty, and that the liability the 
guarantors terminated when the deposits the company amounted 
$4,500, regardless whether the company was then indebted the 
bank, reason subsequent overdrafts. 


New York Depositors Upon the failure firm private bank- 

Protected. ers, having its principal office New York 

and branch offices New Jersey, 

Pennsylvania and Ohio, the question arose whether the New 

York depositors were entitled the fund $100,000, deposited with 

the State Comptroller New York, required the statutes 

New York regulating private banking, whether the fund should 

distributed among all the depositors, including those who had made 
their deposits with the branches the firm other states. 

was held that the fund should used for the benefit those 
depositors who dealt with the New York office the firm. 
quite clear,’’ Court, the Legislature was regulating the 
business banking done within the state New York and was 
speaking cities and places within that state. The business the 
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bankrupts were licensed within the state New York was 
done subject this law, and what business they did their branches 
other states was subject regulation, not the laws New York, 
but the laws those states. Every state hasa constitutional right 
regulate such business. Engel O’Malley, 219 128. 
point fact, the bankrupts did have licenses from the states New 
Jersey and Ohio. None was required Pennsylvania.’’ 


Reducing Amount. altered reducing the amount for which 

alteration this kind fatal the rights party having notice 
the transaction would unauthorized raising the note. 

the case Washington Finance Company Glass, decision 
the Supreme Court Washington, page 892 this number, 
appeared that trust company had been requested discount note 
for $15,000, which had been signed accommodation maker. The 
note was taken trust company for the purpose having dis- 
counted, but for reasons its own the company refused loan more 
than $11,000. The holder the note finally agreed accept this 
amount and, order make the note conform the agreement, 
payment $4,000 was indorsed the back it, this being done 
without knowledge consent the accommodation maker. When the 
accommodation maker was sued the instrument, set the de- 
fense that was released from liability reason the alteration. 

The question whether the reduction the amount note 
material alteration, which discharges from liability party the in- 
strument, who did not consent know the alteration, not 
new one. has been held before that such alteration, although 
not apparently prejudicing one who signed before the alteration, 
material and renders the instrument invalid the hands one having 
notice the change. The question covered the Neg. Inst’s 
Law, which provides: Where negotiable instrument materially 
altered without the assent all parties liable thereon, avoided, 
except against party who has himself made, authorized assented 
the alteration, and subsequent indorsers.’’ The statute further pro- 
vides that any alteration material alteration which changes 
sum payable, either for principal The language the 
statute makes distinction between alteration which 
increases the amount payable and one which reduces the amount. 
leaves nothing for the court but follow its specific instruction and 
hold that the reduction the amount note invalidates against 
one who did not consent thereto. 

There also provision the statute that when instrument 
has been materially altered and the hands holder due 
course, not party the alteration, may enforce payment thereof 
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according its original tenor.’’ the present case this provision 
had application, for was found that the plaintiff was not holder 
indue course. interesting situation will presented when case 
arises which holder due course note discovers that was 
altered reducing the amount, after leaving the maker’s hands, with- 
out the knowledge either the maker the holder. such case, 
the provision the statute not ignored, must held that the 
holder entitled recover for the original amount the note, irre- 
spective amount for which the note was payable when came him. 


Bank Liable tor The importance banks seeing that 
Misappropriation funds are carried the depositor 
Guardian. separate guardianship account brought 
out the recent Tennessee decision, United 

States Co. People’s Bank, page 896 this number. 

state the facts briefly, check payable the order 
Turner, representing guardianship funds, was indorsed the payee 
Turner, Guardian,’’ and deposited his individual account 
the defendant bank. The cashier asked him the time the 
deposit wished have the check entered separate account, 
but stated that wished entered his personal account and 
would expend the money solely for the benefit his wards. later 
drew the money out checks and devoted his own purposes. The 
bank was held liable for amount the surety the guardian’s bond. 

the opinion was said: The entry the check the per- 
sonal credit the guardian the bank was conversion the fund 
both. Upon the making such entry the bank became trustee 
the fund, and became liable therefor, and could saved from being 
compelled account the wards therefor only upon the 
subsequent true administration thereof and accounting therefor.’’ 
appears the opinion, the check had been deposited separate 
account, carried the depositor guardian, and the guardian had 
withdrawn the money checks signed guardian, and converted 
his own use, liability would have been imposed upon the bank, 
though the guardian might have converted the money easily one 
case the other. This reduces the matter the bank’s liability 
mere question bookkeeping. the deposit properly labelled 
with the word the books the bank, there lia- 
bility, otherwise the bank may held. 


California Bank Act. The California Bankers’ Association has sent 

out its members copies the California 
Bank Act, amended 1913. The compilation banking statutes 
covers more than 100 pages, including 16-page index. The act 
published with extensive marginal notes, which, conjunction with 
the index, make easy matter locate any portion the statute. 


THE NEGOTIABLE INSTRUMENTS LAW 


SERIES PRACTICAL ARTICLES RELATIVE 
THE LAW NEGOTIABLE INSTRUMENTS, 
CITING RECENT AND IMPORTANT DECISIONS. 
JOHN EDSON BRADY, THE NEW YORK BAR. 


(These articles were commenced in the July, 1909. issue.) 


VIII. NOTICE DISHONOR (Continued). 
When Notice Need Not Given Indorser. 


not necessary give notice dishonor indorser where 
the drawee fictitious person, person not having capacity 
contract, and such fact was known the indorser; nor where 
the indorser the person whom the instrument must 
presented for payment; where the instrument was made ac- 
cepted for the accommodation the indorser. 


Outline the Law Notice Dishonor. 
general statement the principles the law applicable the 
giving notice dishonor. 


36. When Notice Need Not Given Indorser.—Certain cases 
are provided for section 186 the Negotiable Instruments Law, 
which the indorser instrument liable thereon, although no- 
tice dishonor giventohim. This section declares that indorser 
liable without notice dishonor where the drawee fictitious per- 
son, one not having capacity contract, and the indorser was aware 
this fact the time indorsed the instrument. 

This section further provides that notice dishonor need not 
given indorser where the person whom the instrument 
must presented for payment. This provision was referred the 
case Luckenbach McDonald, 164 Fed. Rep. 296, wherein ap- 
peared that money was loaned note, made corporation, and 
indorsed three the directors, who were also large stockholders, 
two them being the president and secretary, who signed the note 
behalf the corporation. the time the making the note the 
company had assets whatever with which meet its indebtedness, 
but was engaged the execution two contracts, which the directors 
considered valuable. was although the note was not pre- 
sented for payment and notice dishonor was given, the holder was 
entitled recover, because the note was made for the benefit the 
indorsers and, secondly, they were officers the particular institution 
that was pay when came due, and whom had present- 
for payment, and who knew all about it. knew there were 
funds pay it, and had all the knowledge that could have been given 
them protest regular way.’’ Upon appeal the Court, 
affirming the decision, said: The evidence shows that the indorsers 
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were the real parties the transaction, and the name the ice com- 
pany was only used for the purpose carrving out the transaction be- 
tween the indorsers and the lender. The plaintiff, had endeavor- 
present the note maturity, would necessarily have presented 
either Kunzig McDonald (president and secretary the company, 
also indorsers). These men knew there were other parties who 
could pay the note but themselves any capacity, and they had all the 
information they could have received every formality required the 
law had been complied 

Blenderman Price, 296, the action was against the 
payee note, who had indorsed the same the plaintiff. The in- 
dorser defended the ground that had not received notice the 
dishonor the note. But, appeared that the indorser had given 
consideration for the note, and that had been made for his accom- 
modation, was held that was not entitled notice dishonor. 
The reason why the drawer bill exchange entitled notice 
dishonor enable the drawer withdraw the funds the hands 
the drawee, against which presumed that the bill was drawn. 
the drawer had funds the drawee’s hands cannot injured 
want notice dishonor and not entitled such notice. ap- 
plying this rule the case promissory note the court said: 
rule that when the drawer bill exchange has funds the hands 


the drawee not entitled notice, applied where the maker 
promissory note has received consideration from the payee and 
indorser for his signature. other words, where the drawee bill 
merely for the drawer indorser, neither the drawer nor the indorser 


entitled notice.’ 

Morris Birmingham Nat. Bank, Ala. 511, So. Rep. 606, 
was said: The material question whether the indorser note, 
made for his accommodation, discharged from liability his indorse- 
ment the failure the holder demand payment the maker, and 
give the indorser notice the non-payment the note. this 
guestion negative answer must given, principle and authority. 
the general rule requiring such notice there are well recognized ex- 
ceptions. its application bills exchange, the failure give no- 
tice will excused the drawer, where has funds the 
hands the drawee, and reasonable grounds expect that his bill 
will honored. The reason which this exception rests exists where 
note made for the accommodation the indorser, for the purpose 
raising money for his benefit, discount otherwise; being the 
real debtor, and primarily bound for its ultimate payment. such 
case notice can amount nothing, there being party against whom 
can have recourse upon paying the note, and possibility that 
can injured the failure give notice. like the drawer 
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bill such case, without funds, and has right expect the maker 
pay the note.’’ 

The fact that the indorser note director and stockholder 
the corporation, which signed the note maker, and which received 
the proceeds the note, does not establish that the note was made for 
the accommodation the indorser dispense with the necessity 
notice dishonor under this provision the statute. First Nation- 
such case, the real facts will inquired into and found that 
the instrument was actually, though not apparently, made for the bene- 
fit the indorser, the indorser will held liable though notice 
dishonor was given. the case Mercantile Bank Busby, Tenn., 
113 Rep. 390, the action was brought ona note made 
Busby, and indorsed him, the Busby Co., the defendant 
Blackburn, and others. The note was given apparently raise money 
for the Busby Company, but reality was for the benefit the de- 
fendant Blackburn and the other indorsers, all whom were stock- 
holders and largely interested the company. Under this provision 
was held that the note was given for the accommodation the de- 
fendant Blackburn and that was not entitled notice dishonor. 


37. Outline the Law Notice Dishonor.—In general, when 
bill note dishonored non-acceptance non-payment, notice 
dishonor must given the drawer and each indorser, order 
render them liable the instrument. The notice need not 
given the drawer indorser personally, but may given his 
agent, provided the agent has authority receive such notices. the 
party, whom notice given, dead, and the holder aware 
that fact, notice must given the executor administrator, 
there one and can found with reasonable diligence. 

Where the persons entitled notice are partners notice any 
one partner notice the firm and all are liable. This even 
though the firm has dissolved before the time for giving notice arrives. 
But the interests the members firm are not closely inter- 
woven that notice indorser dispensed with the mere fact 
that partner the maker the note. Where persons, who 
are jointly liable drawers indorsers, are not partners, notice 
one them will not charge the others, and notice not given all 
them they are discharged, including those whom notice given. 
has been held that notice one two joint indorsers and waiver 
notice from the other are sufficient substitute for notice both. 
Where the party notified has been adjudged bankrupt in- 
solvent, has made assignment for the benefit his creditors, 
notice may given either the party himself his trustee 
assignee. 

not necessary that notice given the holder the dishonor- 
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may given some one authorized act his 
behalf. But the notice must come from proper source. mere 
fact that indorser receives notice dishonor will not render him 
liable unless the notice comes from person whom the law recognizes 
being vested with authority give the notice. Thus, notice given 
entire stranger the instrument not valid. The notary, who 
presents and protests bill, proper person send out notice dis- 
honor, but the notice need not necessarily given notary. No- 
tice may given properly authorized agent, such agent for 
collection, and may give the notice his own name the name 
his principal; the agent may send the notice either direct the 
party notified, the principal. Where party receives no- 
tice from authenticated source liable, not only the party 
whom the notice was sent, but any other party the instrument 
who might have charged him sending notice his own behalf. 
other words notice given one party instrument inures the 
benefit the other parties. 

particular form notice required and the notice may given 
any terms which sufficiently identify the instrument and indicate that 
has been dishonored non-acceptance non-payment. Except 
the State Kentucky notice may given verbally; that state 
must writing and must signed. other states held that 
written notice valid though not signed. There conflict au- 
thority upon the point whether the failure state, notice dis- 
honor, that the instrument has been presented and payment demanded 
affects the validity the notice. the better ruling the notice 
good though contains such statement. 

Although there are decisions which intimate that notice dishon- 
should notify the party whom sent that the holder looks 
him for payment, the cases which this question has actually been 
presented the omission such statement does not invalidate the 
notice. 

notice, correct other respects, net necessarily rendered in- 
valid the fact that incorrectly states the amount the dishonored 
incorrectly gives the name the maker, drawer, indorser holder 
the instrument. notice good although erroneously dated, 
not dated all, incorrectly gives, fails give the date the dis- 
honored instrument. Pennsylvania has been held that notice 
addressed one indorser and delivered another invalid; New 
York incorrectly addressed notice has been held good. The trend 
the decisions make the requirements the form notices 
dishonor less strict and technical and, general, notice will 
held good, notwithstanding any omission error, where the party 
whom the notice sent not misled thereby. 
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The rule the law merchant, requiring notice personally 
given where the parties resided the same place has been changed 
the Negotiable Instruments Law, and notice may now given all 
cases either delivering personally, sending through the 
mails. Where notice properly addressed and deposited the 
post office, any branch post office, any letter box under the 
control the post-office department, deemed have been 
received, notwithstanding any miscarriage the mails. has been 
held that valid notice may given delivering letter carrier 
while making his rounds. 

Notice may given soon the instrument dishonored, and 
not necessary that the holder wait until the close the day 
dishonor before sending the notice. Inthe case note payable 
bank, has been intimated that the holder should wait until the 
close banking hours before giving notice. 

Where the party giving and the party receiving the notice reside 
the same place, the notice, given place business, must 
given before the close business hours the day following dis- 
honor, and residence, before the usual hours rest that 
day; the notice mailed must sent time reach the ad- 
dressee the usual course business the day following dishonor. 

Where the parties reside different places, the notice, sent 
mail, must posted time mail the day after dishonor, 
there mail convenient hour that day, the next mail 
thereafter the notice given otherwise than mail, then must 
given within the time that the notice would have been received 
sent mail prescribed. 

person who, party negotiable instrument, receives notice 
dishonor, has, after receiving the notice, the same time which 
give notice antecedent parties that the holder had send out the 
original notice. 

party writes his address after his signature, notice dis- 
honor intended for him must sent that address other cases 
may sent the post office nearest his residence, the one where 
usually receives his letters. resides one place and has 
place business another, the notice may sent either place, or, 
sojourning, the notice may sent his place sojournment. 
any event, when notjce dishonor actually received proper 
time, the place which sent immaterial. 

Notice dishonor dispensed with when, after the exercise 
reasonable diligence, cannot given, does not reach the party 
sought charged. diligence cannot defined 
whether not reasonable diligence has been used must determined 
upon the facts each case. 

Delay giving notice excused when caused circum- 
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stances beyond the control the person required give notice, but 
when the cause delay ceases exist the notice must given with 
reasonable diligence. 

notice dishonor, may, course, waived. The drawer 
indorser may waive notice before the time for giving notice has ar- 
rived, either express stipulation that effect, acts from which 
waiver may implied, such request for extension time. 
The notice may also waived, expressly impliedly, after the time 
for the giving the notice has passed. such order fora 
waiver implied from the acts the party, must appear that 
had full knowledge the facts which released him from liability. 
Thus, where indorser, knowing that had been released fail- 
ure give him notice dishonor, waived the notice ignorance 
the fact that the instrument had not been presented for payment, 
was held that the waiver was not binding. 

Where waiver embodied the instrument itself binding 
all the parties the instrument, even the case accommodation 
indorser, who signed without noticing the waiver the instrument. 
But, where the notice written above the signature indorser, 
binds him only. 

notice not necessary charge the drawer bill when the 
drawer and drawee are the same person, firm corporation, where 
they are the same contemplation law. The drawer not entitled 
notice, where the drawee fictitious person, person having 
capacity contract. 

drawer not entitled notice where has right expect 
that the drawee acceptor will honor the instrument. The mere fact 
that the drawer has funds the hands the drawee will not it- 
self excuse the giving notice the drawer. His right notice de- 
pends largely his good faith drawing the instrument. Notice 
not nececsary where the drawer has countermanded payment. 

waiver protest operates waive presentment and notice; 
waiver notice protest waives notice only and does not dispense 
with the necessity presentment and demand. Where the notice 
protest waived after the instrument has matured construed 
waive presentment and demand. 

Continued.) 


This* Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


CHECK DELIVERED IMPOSTOR. 


Simpson v. Denver & R. G. R. Co., Supreme Court of Utah, June 27, 1913. 134 Pac. Rep. 883. 


Two persons, representing themselves employes the defendant railroad 
company, succeeded getting the pay checks intended for the real payees, which 
they indorsed for value the plaintiff. was held that the indorsements were 
forgeries, and that, under the Negotiable Instruments Law, the defendant was not 
liable the checks. 


Action Simpson against the Denver Rio Grande Rail- 
road Company, upon two counts. Judgment for plaintiff upon one 
count, and for the defendant upon the other, and both parties appeal. 
Judgment for the defendant affirmed, and judgment for the plaintiff re- 
versed and remanded for new trial. 

The facts are undisputed. The case was presented 
agreed statement. The substance is: The defendant operated 
railroad and had its employ several thousand employes, who were 
paid the each month for services rendered the previous month. 
the end each month prepared pay the names 
the employes, their occupation, places employed, number days work- 
ed, and the amount due. Pay checks were then prepared which the 
date, the name the employe, and the amount due, were stated. 
The paymaster with the pay car, the pay rolls, and checks traveled his 
district from place place, and delivered the checks the employes, 
who passed through the carto receive them. October, 1911, the de- 
fendant had its employ two firemen, Fields and Rings, 
who worked its road between Salt Lake Helper, Utah. 
the end that month owed Fields for services $93.49; Rings $109.- 
75. Their names were the pay rolland pay checks made out each. 


NOTE.—For other similar decisions see Banking Law Journal Digest, §200. 
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The one Fields is: Denver Rio Grande Railroad Co. Roll 
No. 1540. No. Denver, Colo., November 10, 1911. The treasurer 
the Denver Rio Grande Railroad Co. will pay the order 
Fields $93.49, ninety-three and 49-100 dollars for services rendered dur- 
ing the month October, 1911, when countersigned Freeman Sum- 
ner, paymaster. Gilluly, Treasurer. Sumner, Paymaster. 
No. The other Rings the same, except the substitu- 
tion his name, the number and the amount due him, $109.75. 
November 10, 1911, the pay car charge the paymaster was Salt 
Lake City from o’clock the morning until o’clock the afternoon. 
From repeated deliveries pay checks the paymaster became personal- 
acquainted with large number the employes. Fields and Rings, 
nowever, had been the defendant’s employ only since August, 1911. 
While the paymaster had delivered them two pay checks before, Sep- 
tember and October, still, owing the large number employes paid 
each month, between 3,500 and 4,000, was unable remember 
and identify all them, and did not remember know Fields Rings. 
November 10, 1911, between the hours stated, between 1,700 and 
1,900 employes Salt Lake City passed through the pay car for their 
checks, practically continuous procession line. approach- 
the paymaster they announced their names, the pay roll was exam- 
ined, the check selected and delivered the employe, and the date 
delivery stamped the pay hisname. Between the hours 
stated two unknown men, impostors, entered the pay car different 
times. Oneofthem, preceded and followed employes, approach- 
the paymaster called out the name Fields. paymaster 
looked him, but did not know whether was was not Fields, but 
believing that was, and seeing the name Fields the pay 
selected the check which had been made out for Fields, and delivered 
the impostor representing himself Fields. The other im- 
postor, representing himself Rings, like manner obtained the 
Rings’ check. 

The plaintiff formerly was the employ the defendant Salt 
Lake City, and had general acquaintance with its employes that 
place; but and prior the time was engaged the 
saloon business Salt Lake City and had been the habit cashing 
their face value large number the employes’ checks. The im- 
postors the afternoon the day they obtained the checks presented 
them tothe plaintiff, himtocashthem. They were strangers 
him. asked them they were the parties named the checks, 
and was told them that they were. They wholly unidentified in- 
dorsed them. The one holding the Fields check indorsed it, 
the other, The plaintiff paid them the face 
value the checks, ignorance the fraud practiced the defend- 
ant and the forgeries the indorsement. That real 
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Fields, and the next day the real Rings, presented themselves 
the defendant for their pay checks. learning the fraud practiced 
and the mistake made delivering the checks the wrong 
persons, paid Fields and Rings the full amount their wages. The 
plaintiff indorsed the checks the impostors had indorsed him, and de- 
posited them his credit with his bank. course they were pre- 
sented the defendant’s treasurer, who refused honor and pay them. 
The bank canceled the credit, and the plaintiff brought this action 
against defendant two counts, one the Fields check, the other 
the Rings check. The court gave plaintiff judgment the Rings’ 
check, the defendant the Fields.’ This, because the difference 
the indorsements; the Fields check being indorsed the impostor, 

Both the plaintiff and the defendant appeal. There claim 
bad faith the part The plaintiff has alleged negligence 
nor any estoppel the part the defendant. claims neither 
his did, way, claim both oral argument. His claim, 
however, can broader than his complaint. Nor does the agreed 
statement contain facts upon which estoppel may founded, from 
which negligence may inferred. 

The case thus presented within very narrow compass. is, Can 
the plaintiff holder under the forged indorsements the pay checks, 
treated both parties negotiable instruments, compel the defend- 
ant, who both the drawer and the drawee, pay him the checks, 
without allegations and proof negligence estoppel the part 
the defendant? That the persons who presented the checks the 
plaintiff were impostors, had right authority receive, present, 
indorse, transfer them, and that their indorsements were clear for- 
geries, are conceded propositions and without allegations and proof 
negligence, estoppel the part the defendant, think the 
plaintiff not entitled prevail either count. Tolman Ameri- 
St. Rep. 850; Harmon Old Detroit National Bank, 153 Mich. 73, 
116N. 617,17 (N.S.) 514, 126 Am. St. Rep. 467; Rolling 
Paso, etc., Ry. Co. (Tex. Civ. App.) 127 302; Lieber 
Fourth National Bank, 137 Mo. App. 158, 672 First Nation- 
Bank Farmers Merchants’ Bank, Neb. 149, 430; 
Kohn Watkins, Kan. 691, Am. Rep. 336; Beattie National 
Bank, 174 Ill. 571, 654, Am. St. Rep. 318; 
Dodge National Exchange Bank, Ohio St. 234, Am. Rep. 648; 
791, Am. St. Rep. 821. 

The plaintiff, support his contention that the defendant, hav- 
ing permitted the checks mistake come into the hands the im- 
postors,’’ who wrongfully received them, and without authority and 
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forgery indorsed them bona fide holder, liable such holder 
for the payment the same’’—cites: National Exchange 
Bank (C. C.) Fed. 163 National Bank Shotwell, Kan. 360, 

Pac. 141 Crippen Lawrence Co. American National Bank, Mo. 

App. 508; Meridian National Bank, etc., First National Bank, Ind. 

App. 322, 247, 608, Am. St. Rep. 459; Robertson 

Coleman, 141 Mass. 231, N.E. 619,55 Am. St. Rep. 471; Maloney 

Clark, Kan. 83; Karoly Co. Globe Savings Bank, App. 

225; Famous Shee Clothing Co. Crosswhite, 124 Mo. 34, 

397, 568, Am. St. Rep. 424; Fiore Ladd Til- 

ton, Or. 202, Pac. 435; and Old Citizens’ National 

think the cases are not applicable for the principal reason that near- 

all them the person whom the check instrument was deliv- 
ered was the very person whom the drawer intended should present and 
indorse and receive the money evidenced it, with whom the 
transaction was had with respect which the check was given, where 
recovery was permitted the ground negligence estoppel. 

These elements are not here present. Deliveries were here made 
the checks with the intent and purpose that the persons and payees 
named the checks, and other, except upon their valid indorse- 
ments, should present them and receive the money evidenced them. 
The checks their face were payable the order Fields and 
Rings, and themselves plainly directed that the payment would 
made only them, their indorsees, and other. Plaintiff 
knew that. That what the checks themselves told him. The im- 
postors came him without title. title rests absolutely upon 
their forgeries the indorsements. 

well settled that forged indorsement does not pass title com- 
mercial paper negotiable only indorsement. Warren Smith, 
Utah, 455, 100 Pac. 1069, 136 Am. St. Rep. 1071. that effect also 
our statute. Section 1575, 1907, provides: Where signa- 
ture forged made without the authority the person whose signa- 
ture purports be, wholly inoperative, and right retain 
the instrument, give discharge therefor, enforce payment 
thereof against any party thereto, can acquired through under 
such signature, unless the party against whom sought enforce 
such right precluded from setting the forgery want author- 
ity.’’ And plaintiff has other claim title follows cannot 
prevail. 

That part the judgment which the defendant’s favor there- 
fore affirmed; that favor the plaintiff reversed. The re- 
manded for newtrial. Costs tothe defendant. 

McCarty, J., and Frick, J., concur. 
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RIGHT COLLECT SPECIAL DEPOSIT WHERE 
BANK INSOLVENT. 


Carlson v. Kies, Supreme Court of Washington, August 28, 1913. 134 Pac. Rep. 808. 


Where money deposited bank held for specified purpose, and the 
bank afterwards becomes insolvent, the money may recovered from the receiver, 
although was mingled with the funds the bank, equal amount money 
remained continuously the bank until its suspension. 


Action Johanna Paulina Carlson and another against Kies, 
receiver the Commercial Bank Vancouver, Wash. Judgment 
for plaintiffs, and defendant appeals. Affirmed. 

This suit recover the receiver the Commercial 
Bank Vancouver, Wash., sum money which alleged was 
placed that bank asa special deposit few days before closed its 
doors. The receiver has appealed from adverse judgment. 

The uncontroverted facts are that Fred Olson; the original plaintiff, 
was administrator the estate Carl Peter Johnson and the attorney 
fact for Johanna Paulina Carlson and Nora Danielson, his heirs 
law. such attorney fact had his possession the 14th day 
December, 1910, money belonging the heirs, the sum 
$3,070.60. One the heirs resided Sweden and the other the 
state New York. Desiring hold the money until the return 
proper vouchers which had forwarded them, placed the money 
the Commercial Bank and received from receipt therefor written 
his instance and signed the cashier follows: ‘‘Vancouver, Wash., 
Dec. 14, 1910. Received Fred Olson three thousand seventy 60- 
100 dollars, held until receipts are received from heirs. Then same 
Margin. Commercia! Bank, Vancouver, Wash.’’ The money was com- 
mingled with the bank’s general funds. The bank closed its doors five 
days after receiving the money. The examiner then took charge its 
affairs until receiver was appointed. 

few days after the suspension the bank, Mr. Olson received the 
vouchers, presented the receipt, and demanded payment, which being 
this action was commenced. administrator the Johnson 
estate had done business with the same bank presumably the 
usual way. The cashier admitted knew that the money belonged 
tothe Johnson heirs. Mr. Olson died pending the suit and the heirs 
were substituted plaintiffs. The case was tried court. ad- 
dition the facts stated, the court found that the money evidenced 
the receipt was placed the bank for safe-keeping pending receipt 
the vouchers when was have been forwarded the heirs bank 
drafts; that the bank commingled the money with its general funds; 
and that prior the commencement the action the receiver refused 


NOTE.—For other similar decisions see Banking Law Journal Digest, 60, 
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comply with demand for return the money. was stipulated 
the trial that, the time receiving the money controversy and 
continuously thereafter until the bank closed its doors, had hand 
cash not less than $13,000 which passed into possession the re- 
ceiver. These findings have abundant support the record. Mr. 
Olson testified that told the cashier that desired leave the money 
the bank for safe-keeping pending the return the vouchers, when 
would purchase drafts for remittance the heirs. The cashier ad- 
mitted that drew and delivered the receipt the request Mr. 
Olson. further said that the same time drew certificate 
deposit which remained the bank and which was tendered Olson 
after the examiner had taken charge the affairs the bank. Olson 
testified that nothing was said certificate deposit the time 
the money was placedin the bank, but that was offered him ex- 
change for the receipt after the examiner had resumed control. 

deposit ina bank either general special. Where general 
deposit made, either credited the account depositor sub- 
his check evidenced demand time certificate. The 
title the deposit such cases passes the bank and becomes the 
debtor the depositor. the other hand, when bank accepts 
special deposit becomes trustee the depositor and holds the money 
subject the trust. The receipt itself affords strong, not con- 
clusive, evidence special deposit. shows that the money was 
placed the bank for special purpose. Fortified the evidence 
the depositor and the admitted circumstances here present, ob- 
vious that both parties the transaction intended special and 
not general deposit. follows, therefore, that the bank holds the 
money, not general debtor, but fiduciary capacity. Cyc. 
514, 515; Blakev. State Savings Bank, Wash. 619, Pac.909; Fogg 
Tyler, 109 Me. 109, Atl. 1008, (N. S.) 847; Anderson 
Pac. Bank, 112 Cal. 598, Pac. 1063, 479, Am. St. 
Rep. 228; Shopert Indiana, Ind. App. 474, 515; 
Covey Cannon (Ark.), 149 514; Peak Ellicott, Kan. 156, 
Pac. 499, Am. Rep. 90; Myers Board Education, Kan. 
87, Pac. 658, Am. St. Rep. 263; Dolph Cross, 153 Iowa, 289, 
133 669; People City Bank Rochester, 33; Mas- 
sey Fisher (C. C), Fed. 958. 

deposit not special unless made the depositor unless 
made particular capacity.’’ using deposits made for the pur- 
pose having them applied particular purpose, the bank acts 
the agent the depositor, and, failed apply all misapply 
it, can recovered trust deposit.’’ This view 
was recognized this court the Blake Case, where was said: 
had been delivered the bank, not general deposit but for par- 
ticular would have been trust fund the first instance, and 
the title would not have passed the bank; but even then could not 
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have been recovered without showing that had gone into the hands 
the 

the Anderson Case money deposited the bank indemnity for 
its furnishing bail for the depositor was held special deposit and 
recoverable such, notwithstanding the fact that was commingled 
with the general funds the bank but without knowledge depositor. 

Peak Ellicott the plaintiff delivered money the cashier the 
bank for the purpose paying his note then held nonresident 
the state. was held that could recover the money from one 
whom the bank had made assignment for the benefit its creditors. 
The ruling was based upon the ground that the bank held the money 
fiduciary capacity, and that the assignee had authority retain 
trust fund belonging the plaintiff. The Myers Case the same 
effect. 

Dolph Cross money was deposited bank for the purpose 
meeting checks which the depositor had issued against the deposit; 
the depositor stating that fact the officer clerk who received the 
money. The bank placed the money the credit the depositor. The 
deposit was held have been special for the benefit the particular 
checkholders; the court saying that the form bookkeeping followed 
the bank was not controlling. 

The appellant has cited Bowman First National Bank, Wash. 
614, Pac. 211, Am. St. Rep. 870; and Hallam Tillinghast, 
Wash. 20, Pac. 329. the Bowman Case was held that, where 
customer sends bank for collection and remittance and the 
bank collects the draft, places the money its vaults, and forwards its 
draft payment which the customer accepts and forwards drawee 
bank for payment, the relation debtor and creditor created. like 
rule announced Hallam Tillinghast, where the bank made 
collection for local customer and placed the proceeds his credit 
without express direction. That these cases are inapposite too ob- 
vious require further comment. 

The appellant suggests that the identical money was not tracedinto 
the hands the receiver. That true, but the old rule requiring 
identification the specific fund its avails the hands receiver 
has been relaxed the later cases. doctrine the modern au- 
thorities and what consider the sounder view that the trust fund 
recoverable where equal amount cash remained continuously 
the bank until its suspension and passed the receiver. Fogg 
Tyler, supra; Shopert Indiana, supra; Covey Cannon, supra; 
Massey Fisher, supra; Peters Bain, 133 670, Sup. Ct. 
354. Ed. 696; Smith Mottley, 150 Fed. 266, 154, 
Boone County Nat. Bank Latimer (C. C.) Fed. 27; Inre Northrup 
152 Fed. 763; Stewart (D. C.) 178 Fed. 463. 

Fogg Tyler was held that, where sum money excess 
the amount special deposit was the hands the trustee bank 
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when became insolvent, the trust will enforced notwithstanding 
the fact that the identical money cannot identified. was said that 
suffices can traced into the hands the trustee its 
original its altered The Shopert Case voices like rule. 
There the court also said that receivers take the property the insol- 
vent subject all legal and equitable claims, and that, when fund 
consists money, does not require that the identical 
bills coins discovered, but the ascertainment the fund into 
which has entered and lodged Covey Cannon 
the same effect. 
the money bore mark and cannot identified. 
sufficient trace itinto the bank’s vaults and find that sum equal 
(and presumably representing it) continuously remained there until 
the receiver took Some courts have slightly modified this doctrine 
saying that the presumption that money disbursed bank be- 
tween the date the deposit and the date the insolvency was money 
which the bank might lawfully use (Boone County National Bank 
[C. C.] Fed. 27; National Bank Insurance Co., 104 U.S. 
68, Ed. 693), and corollary that the presumption that funds 
the hands the insolvent included all trust funds, or, less than the 
trust fund, that the residuum belonged the latter fund. Boone County 
National Bank Latimer, supra. This limitation not important 
here because evidence was offered overthrow the legal presump- 
tion. Indeed, would seem that the limitation little value, be- 
because, the trust fund had been commingled with the general funds 
the bank, the source disbursement cannot known unless, 
some date following the special deposit, all the funds the bank had 
been abstracted disbursed. The limitation little value for an- 
other reason, namely, the bank may lawfully disburse all moneys re- 
ceived general deposit, and the limitation could only operate be- 
tween special depositors, and between them the maxim that equality 
equity would seem control. The decree affirmed. 


Ryan v. Mt. Vernon Nat. Bank, United States Circuit Court of Appeals, June 14, 1913. 206 Fed. Rep. 452. 


The plaintiff was induced purchase shares stock the defendant mis- 
representations made the officersof the bank. was held that the fact that the 
bank failed before the plaintiff discovered the fraud was reason why could 
not maintain action rescind the contract. 


This cause comes here upon appeal from decree the District 
Court, Southern District New York, favor defendants, sustain- 
ing demurrers bill complaint, the same was amended, and 
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dismissing the same. The suit equity, praying for the cancella- 
tion contract for the purchase fifty shares the capital stock 
the bank, upon the ground fraud practiced upon complainant the 
bank inducing the making such contract. 

Circuit Judge. Briefly stated the facts are these: 
May, 1908, plaintiff bought these shares from the bank, upon repre- 
sentations made him its officers with reference its financial 
condition, the amount its surplus earnings, and other material mat- 
ters concerning its affairs. averred that these representations 
were false, and known false the bank officers when made that 
they were made with intent deceive complainant and induce him 
purchase; that was ignorant the affairs the bank, and 
bought the shares because believed the false representations and 
relied upon them; that the stock was represented stock not yet 
originally issued, but was fact stock then owned the vice-presi- 
dent the bank. 

The bank suspended business March, 1911, receiver was ap- 
pointed April, 1911, and September 11, 1911, assessment 
$100 share upon its capital stock was levied the Comptroller the 
Currency. The receiver brought action against complainant re- 
cover his proportion such assessment. that action the latter 
sought raise the issues fraud herein alleged defense but, 
since the federal practice does not allow equitable defenses actions 
law, judgment was entered against him. One the prayers for re- 
lief that all further proceedings collect said judgment perpetu- 
ally enjoined. 

Since opinion was filed the District Court, are unable 
determine upon what theory was that the demurrer the whole 
bill was sustained and judgment thereon entered against complainant. 
far can see, the allegations the amended bill are sufficiently 
specific, positive, and clear make out case sale induced false 
representations the agents the bank which complainant paid 
his money and from which received the stock. Upon proof the 
facts alleged would ordinarily entitled rescind the contract 
purchase, return his stock, and demand the purchase price actual 
damages. The circumstance that the bank failed and went into the 
hands receiver before complainant discovered the fraud 
reason why such suit may not brought against the bank, although 
makes necessary add the receiver party defendant. The 
Supreme Court has expressly held that the only way which person, 
situated complainant is, could raise the question lia- 
bility shareholder, arising from frauds committed the bank 
its officers before its suspension whereby was induced become 
shareholder, suit equity against the bank and the 
Lantry Wallace, 182 549, Sup. Ct. 883, Ed. 1218. 

Something said the appellee’s brief about complainant’s laches 
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and estoppel, but those are matters which can best considered when 
the facts are all proved. seems us, therefore, that the demurrer 
should have been overruled. thus deciding, however, are not 
understood intimating any opinion whether complainant 
could discharged from his liability shareholder the facts stated 
his bill were fully proved. The Supreme Court expressly reserved 
that question the case above cited, and should not passed upon 
here until all the facts material its determination are before the 
court, they can only after joinder issue and the taking 
proofs thereon. 

The decree directions overrule the demurrer 
with leave answer. 


GUARANTY OVERDRAFT. 


First National Bank Bickel, Court Appeals Kentucky, May 22, 1913. Rep. 859. 


The officers company, which had overdrawn its account the plaintiff 
bank, executed tothe bank guaranty ‘‘an overdraft the extent 
which provided that all the receipts the company should deposited the 
bank the above was held that this was guaranty 
existing overdraft and not continuing overdraft, and that when the receipts de- 
posited amounted $4,500 the guaranty was satisfied and the guarantors released. 


Appeal from Circuit Court, Jefferson County, Common Pleas 
Branch, Second Division. 

Action the First National Bank Louisville against 
Bickel and others. Judgment for defendants. Plaintiff appeals. Af- 
firmed. 

CARROLL, July 1908, the appellee Bickel, and the 
other appellees, all whom were that time financially interested 
corporation known the White City Company, executed and deliv- 
ered the appellant bank the following writing: We, the under- 
signed, hereby guarantee overdraft the First National Bank 
Louisville, Ky., the extent $4,500; all the receipts the Park 
(White City Company) deposited said bank until the above 
extinguished. also understood and agreed that chairs located 
the theater, bought from the Ross Chair Company, the value 
$1,500, are hereby assigned security the directors the 
White City Company.’’ Some months after this the White City Com- 
pany made assignment owing overdraft the bank more than 
$6,000, but between July 1908, and the date the assignment the 
receipts the White City Company deposited the bank amounted 
largely more than $4,500. Afterwards, this suit was brought the 
bank against the signers the guaranty recover from them $4,500, 
the amount mentioned the guaranty. general demurrer filed 
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the petition amended was and, the bank declining plead 
further, its petition was dismissed. 

The suit was predicated upon the theory that the paper was con- 
tinuing guaranty overdraft the extent $4,500, and therefore 
the account the White City Company was continually overdrawn 
from the date the execution this guaranty the time became 
bankrupt, which date the overdraft amounted more than $6,000, 
the guarantors were bound the guaranty the extent $4,500. 
the other hand, the position the guarantors that they only 
guaranteed overdraft existing the time the guaranty was exe- 
cuted the extent $4,500, coupled with agreement the part 
the bank apply the receipts the company thereafter deposited 
the bank the extinguishment the then existing overdraft, and 
subsequent July 1908, the receipts the White City Company 
deposited the bank amounted more than $4,500, the guaranty was 
satisfied and the guarantors released from liability. 

the guaranty does not seem fairly open two constructions, the 
solution the question issue between the parties must turn the 
proper construction the guaranty written, without the aid 
extrinsic evidence, and looking the paper alone, think the guar- 
antors only guaranteed the payment existing overdraft and that 
the their part was not guaranty. The words 
the guaranty exclude the construction that was intended 
continuing guaranty. The stipulation, that the receipts the Park 
(White City Company) were deposited the bank satisfy the 
overdraft guaranteed, plainly shows that the parties had contempla- 
tion overdraft then existing the payment which the bank 
agreed apply deposits until was satisfied. 

It, insisted counsel for the bank, this paper was continuing 
guaranty and not guaranty existing overdraft, difficult 
understand the reason for inserting the paper the stipulation that 
the receipts the White City Company should applied the pay- 
ment the overdraft until was extinguished. our opinion, 
construe this paper continuing guaranty would violence the 
expressed intention the parties and result ignoring the condition 
obligating the bank apply the receipts specified way. 

is, however, argued behalf the bank that the condition 
the bank account the White City Company July 6th shows that 
the guaranty was intended continuing one and did not have 
reference existing overdraft $4,500. Waiving the question 
the competency the account aid the construction 
paper that its face seems free from ambiguity, not think the 
condition the account sustains the conclusion reached ccunsel. 
The account shows that July the overdraft was $5,044.77, and 
that July the overdraft was $4,623.08, and that July 4th and 
5th was $5,081.64. further shows that July 6th there was de- 
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posited $3,182.30, leaving overdraft the close business July 
6th $1,899.34, and the argument made that when this guaranty 
was executed the overdraft only amounted $1,899.34, and therefore 
the reference the guaranty overdraft $4,500 could not refer 
existing overdraft, there was existing overdraft that 
amount. Whether there was overdraft $4,500 when this guar- 
anty was executed depends the time day July 6th that was 
executed, because the morning that day, and all times that 
day before the deposit $3,182.30 was made, there was overdraft 
more than $4,500, and reasonable assume that this paper 
was executed before this deposit was made. 

further suggested counsel that, the paper was executed 
before the deposit had reduced the overdraft, singular that the 
paper, which was intended only guarantee existing overdraft, 
did not specify the amount the overdraft then existing, which was 
$5,081.64, instead specifying $4,500. The record does not show, 
and have means knowing, what influenced the guarantors 
fix the amount for which they were willing become liable $4,500 
but, whatever the reason was, they had the right insert any sum 
they pleased, and the motives that influenced them specify $4,500 
are not the subject pertinent inquiry. 

reference the assertion counsel for the bank that the signers 
the guaranty who are also officers the bank are estopped from de- 
nying that this was continuing guaranty, seems sufficient say 
that, there claim fraud mistake the execution the 
paper, its terms and conditions cannot extended modified 
construction that would give meaning that the language employed 
not fairly susceptible of. Aside from this, are unable perceive 
how the fact that some the signers the guaranty were officers 
the bank could have the effect estopping them from denying that 
the paper upon which sought hold them liable was not con- 
tinuing guaranty. signing the paper they were not acting officers 
the bank, but were dealing with customers, and the relation 
they held with the bank does not any manner affect their rights 
signers this paper. 

The judgment affirmed. 


CONSTRUCTION NOTE. 


Bell v. Birmingham, Court of Appeals of Alabama, July 21, 1913. 62 So. Rep. 971. 


Where there discrepancy between the written amount and the figures 
promissory note, the written words control. 


Action Bell against Birmingham. Judgment for 
plaintiff, and defendant appeals. 
Tuomas, The complaint declared promissory note for $440, 
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and the instrument introduced evidence sustain the averment was 
promissory note; but, while had the figures and dollar mark, 
written the upper left-hand margin the instrument, 
the place usual common practice, yet had, the body the 
instrument, the amount promised paid, four and forty-one 
100 The defendant (appellant), who had filed, among other 
pleas, plea the general issue, objected the introduction evid- 
ence plaintiff this instrument, the ground variance, con- 
tending that while the note bond single sued was described the 
complaint one for $440, the one introduced evidence was only for 
$4.41. are opinion that the objection should have been sus- 
tained, for the reason that, said our Supreme Court, 
well-settled law that bill note, where [as 
the figures the margin not correspond with the amount written 
the body, the latter will always control. has been held that the 
marginal figures are part the bill Prim Kimbell 
Hammel, 134 Ala. 655, South. 1007, Am. St. Rep. 52. See, 
also, Payne Clarke Bros., Mo. 152, Am. Dec. 333; State 
Atchison Neb. Co., Neb. 143, 43, Am. St. Rep. 
164; Smith Smith, 398, Am. Dec. 652; Randolph 
Com. Paper, 105; Eng. Ency. Law, 130. 

This being true, the terms the instrument here sued are clear 
and unambiguous. note for $4.41. Parol evidence not, there- 
fore, admissible either for the purpose varying its terms aiding 
its interpretation. Smith Smith 398, Am. Dec. 652, 
and authorities supra. Hence the contention appellee that, 
reason such evidence introduced him (permitted the court 
over the objection appellant), the note should construed one 
for $440, clearly without merit. 

The judgment the lower court reversed, and the cause re- 
manded. 

Reversed and remanded. 


INSOLVENCY PRIVATE BANKER. 


In re Rosett, United States Circuit Court of Appeals April 14, 1913. 204 Fed. Rep. 431. 


Upon the insolvency banker, transacting private banking business New 
York City, and maintaining branches other states, each which was subject 
the laws the state which was located, the New York depositors are exclu- 
sively entitled the benefit the $100,000 deposited the banker with the comp- 
troller New York. 


the matter bankruptcy proceedings Moritz Rosett and Max 
Rosett, individually and composing the firm Rosett. petition 
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Joseph Conklin, trustee, revise order the District 
Court (203 Fed. 67), reversing referee’s order providing for distribu- 
tion the funds deposited the bankrupts with the comptroller 
the state New York, and denying motion for declaration divi- 
dend. Affirmed. 

Circuit Judge. Moritz and Max Rosett, partners composing 
the firm Rosett, were adjudicated bankrupts, both individually 
and firm, involuntary proceeding. The firm had carried 
the business private bankers 197 Stanton street, this city, and 
branches New Jersey, Pennsylvania, and Ohio. The accounts 
all these offices were kept 114 Liberty street, New York City, where 
banking business was done. accordance with the provisions 
sections and 29d chapter 393, Laws 1911, amending the General 
Business Law (Consol. Laws 1909, 20), the firm deposited corporate 
stock the city New York value $100,000 with the state 
comptroller, who, under order the District Court, has turned the 
stock over the trustee bankruptcy, who has converted the same 
into cash. The question the case whether this fund distrib- 
utable among all the creditors who did banking business with the 
bankrupts, only among creditors did banking business 
with them the city New York. The referee took the former, and 
Judge Holt, petition revise, the latter, view. with 
Judge Holt. 

Section provides that individual partnership shall engage 
the business receiving deposits money for safe-keeping, for 
the purpose transmission another, for any other purpose, 
cities the first class, except upon certain conditions, among others, 
the depositing moneys securities with the state comptroller and 
the giving bond him secure the faithful performance their 
engagements the business. Upon conforming with the provisions 
the section, the applicant entitled receive from the comptroller 
license business the place indicated The section fur- 
ther provides 

The money and securities deposited with the comptroller here- 
provided and the money which case default shall paid 
the aforesaid bond any applicant the surety thereof shall consti- 
tute trust fund for the benefit the depositors the licensee and 
such persons shall deliver money such licensee for transmission 
another, and such beneficiaries shall entitled absolute prefer- 
ence such moneys securities over all general creditors the 
licensee. Such money and securities shall the event the insolv- 
ency bankruptcy the licensee delivered the comptroller 
the order judgment court competent jurisdiction the as- 


signee, receiver trustee the licensee designated such order 


The foregoing provision shall not apply (5) 
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any individual partnership who would otherwise required com- 
ply with section this article who shall file with the comptroller 
bond the sum $100,000 approved the comptroller form 
and sufficiency, for the purpose and conditioned the said section 
prescribed, where the business conducted city having popula- 
tion 1,000,000 over and conducted elsewhere the state such 
bond shall the sum $50,000, lieu thereof money secur- 
ities approved the comptroller the same amount. The 
section 29a shall applicable such bond deposit money 


quite clear that the Legislature was regulating the business 
banking done within the state New York and was speaking 
cities and places within that state. The business the bankrupts were 
licensed within the state New York was done subject 
this law, and what business they did their branches other states 
was subject regulation, not the laws New York, but the 
laws those states. Every state has constitutional right regulate 
such business. Engel O’Malley, 219 128, Sup. Ct. 190, 
Ed. 128. point fact, the bankrupts did have licenses from 
the states New Jersey and Ohio the business banking with- 
those states. None was required Pennsylvania. 

The bankrupts took advantage the foregoing exception—29d (5). 
Although they received written license provided section 25, 
they were none the less quite effectually licensed: e., consid- 
eration their compliance with the provisions the exception they 
were permitted—that is, they were licensed—to banking business 
New York City. Inasmuch the exception provides that the 
securities delivered and the bond given the comptroller are 
the purpose and conditioned said section (25) 
their proceeds must now applied trust fund for the benefit 
the firm’s customers who did deposit with and deliver money 
New York City. the language section shall constitute 
fund for the benefit the depositors the licensee and such per- 
sons shall deliver money such licensee for transmission 

true that the branches are parts the main concern, and that 
all those who dealt with the branches knew that the fact, and 
were creditors the firm equal standing. also true that the 
branches made daily reports and forwarded all moneys they received 
excess needs for current expenses the office the firm 
114 Liberty street. These facts, however, not show that the 
moneys forwarded the branches were deposits with deliveries 
the firm New York the customers the branches, and not 
bring those customers within the protection this special fund 
$100,000. 

The decree affirmed. 
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ALTERATION NOTE REDUCING AMOUNT. 


Washington Finance Corporation Glass, Supreme Court Washington, August 11, 1913. 134 Pac. 
Rep. 480. 


trust company, which was requested loan note for $15,000, signed 
accommodation maker, refused loan more than $11,000, and reduced the 
amount indorsing payment $4,000 the back the note, without the 
knowledge the accommodation maker. was held that this constituted ma- 
terial alteration the note and that the accommodation maker was not liable 
the note holder who had notice the transaction. 


Action the Washington Finance Corporation against Glass, 
Stokes, and others. judgment for the defendant Stokes and 
others, plaintiff appeals. Affirmed. 

Defendant Glass solicited the defendant Stokes and 
wife join him and his wife makers promissory note for 
the sum $15,000. Stokes and wife agreed upon condition 
that would secure the signatures Ridgway and wife and 
William Housten and wife. This Glass agreed do, and the note was 
accordingly signed Stokes and wife. effort was made, far 
the record shows, secure the other names. The note was turned 
over Ridgway negotiate for the benefit Glass. time the 
note was executed was not known where whom the money could 
obtained, and the space provided for the name the payee was left 
blank. Ridgway took the note the Spokane Eastern Trust Com- 
pany, Spokane, and endeavored obtain loan the sum $15,- 
000. first the negotiations hung the question discount; the 
bank demanding the sum $1,000. For reasons, which the bank 
seemed sufficient, coupled with the possible reason that Ridgway re- 
fused guarantee the loan for more than $11,000, the bank finally re- 
fused loan more than $11,000, subject discount the same pro- 
portion, eleventh-fifteenths $1,000. The bank then filled the 
name Ridgway payee, and had him indorse the note blank, and 
took personal guaranty its payment. then paid him the sum 
$10,240.14, being $11,000 less the agreed discount. make the 
note conform the contract made with Ridgway the bank indorsed 
payment $4,000 the back the note. Ridgway paid the proceeds 
the note Glass. The defendants, Stokes and wife, have never 
ratified the changes made their contract. note was not 
when due, and this suit was brought compel payment. The defend- 
ants Stokes and wife have set several defenses, only one which 
will noticed us; e., material alteration. The court found 
that there was material alteration the note, and defendant Stokes 
and wife were absolved all liability. judgment was rendered 
their favor. Plaintiff has appealed. 

the contention the appellant that the judgment ill founded 
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law, for the reasons that the alteration not material, that re- 
duced the amount paid, and was therefore for the benefit the 
makers, that indorsement payment the back instrument 
not analteration within the meaning the statute, and that 
tion, any, was made before the note was executed, and hence not 
within the prohibition the Negotiable Instruments Act. That act 

Where negotiable instrument materially altered without the 
assent all parties liable thereon, avoided, except against 
party who has himself made, authorized assented the alteration, 
and subsequent indorsers. But whenan instrument has been material- 
altered and the hands holder due course, not party 
the alteration, may enforce payment thereof according its origin- 
Section 3514. Rem. Bal. Code. 

Any alteration which changes—1. The date; The sum payable, 
either for principal interest; The time place payment; 
The number the relations the parties; The medium cur- 
rency which payment made; which adds place 
payment where place payment specified, any other change 
addition which alters the effect the instrument any respect, 
material alteration.’’ Section 3515, Rem. Bal. Code. 

had occasion discuss these sections the case Handsaker 
Pedersen, 128 Pac. 230. There, here, the instrument did not find 
favor the current trade, and meet the demands the bank 
which the note was offered, other names were added makers. 
held that this was material alteration within the meaning the stat- 
ute. was insisted that Pedersen should not heard make the 
defense material alteration, for the reason that the change was for his 
benefit, that the addition other names makers tended reduce 
pro tanto his primary liability. contented ourselves with quoting 
the statute, which seemed too plain for discussion, and reference 
Daniel Negotiable Instruments, 1375 and 1387. 

There ambiguity doubt the statute have quoted. 
says change the sum payable material alteration, and put its 
intent beyond the cavil doubt was provided that any change 
addition which alters the effect the instrument any respect 
material alteration.’’ This view makes unnecessary beyond 
the statute, discuss the many admittedly conflicting authorities 
alterations instruments under the law merchant. 

instrument not material alteration; that the statute intended 
cover only such changes touch the face the instrument. Whether 
indorsement, made good faith after the instrument has been given 
currency, would material alteration are not called upon de- 
cide. are quite clear, however, that the indorsement fictitious 
payment condition precedent the acceptance, negotiation, dis- 
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count, delivery note the original payee lender the money, 
changes effect the instrument, *’’ well the sum payable, 
and act proscribed the statute. must borne mind that 
the bank never intended loan $15,000. did not loan $15,000. 
money was paid excess $10,240.14, nor was any sum actually paid 
good faith, all, indorsed the note. The whole transac- 
tion, far the contract pretends deal with any sum excess 
$10,240.14, isafabrication. reasons for holding fictitious 
payment material alteration. All them are referable the 
principle that person has right make his own contracts. The law 
now have it, was not drawn solely with reference the right 
the payee There nothing sacred contract drawn 
the form promissory note. payee not permitted 
recover his part contract alone, nor can insist that the law 
make contract for him, the other contracting party. must re- 
cover upon the contract made his adversary, and the instrument 
has been changed that does not voice the original will the maker, 
there can recovery. the case Coburn Webb, Ind. 
[26 Am. Rep. 15], the effect the alteration the note suit was the 
same the case now before us, diminish the amount the sure- 
ty’s liability, and the same point seems have been made that case 
the one now under consideration. Upon that point, the case cited, 
this court said: This change the note did not, perhaps, operate 
the prejudice Coburn. But that not the legal criterion which 
determine whether alteration note The question 
is, the note sued upon the same note, legal effect, that signed 
Coburn? the alteration made the note different one legal 
effect, then not Coburn’s note, and not bound it. 
views are fully sustained the current authorities this state and 
This case meets the first two propositions advanced 
counsel, and can safely rest our decision them upon and the 
Handsaker Case, and the authorities therein cited. have not over- 
looked the insistence counsel that the Indiana case 
overruled later cases, but not read the books. Meeker 
Shields, 112 Ind. 207, was held that the name the payee might 
changed without avoiding the contract accommodation maker, 
the theory that was immaterial the surety who advanced the 
money, that the person for whose accommodation signed obtained 
the benefit it.’’ enough say that the alteration here com- 
plained was not discussed. The authority Johnston May was 
not denied. State (Ind App.), 130, was case 
contractor’s bond, and was decided with reference the general 
tules the law. The Negotiable Instruments Act was way in- 
volved. was not relied counsel, considered the court. 
The case Merchants Mechanics’ Bank Evans, Va. 373, 
should mentioned. The case seemingly point, and relied 
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appellant. note for $6,000 was signed seven people, one 
whom was the principal maker. The bank discounted the paper for 
$4,000, only, and the cashier indorsed upon the time, Discount- 
for $4,000, and should read.’’ Upon suit brought was held 
that, The original transaction, its legal effect, amounted loan 
$6,000 all the makers the note, and payment thereon 
with $2,000, which, effect, was credited the time upon the note 
the indorsement, which the cashier once made upon it.’’ And 
fact that $4,000 only, instead $6,000, was loaned without the 
consent some the makers the note, who were sureties, does not 
vitiate the note; for the party who received the money, had re- 
ceived cash the $6,000, would have had perfect right, without the 
consent his sureties, have paid back once $2,000 the bank.’’ 
This case stands alone far have been able totrace the decisions. 
not cited commented any the text writers. our 
judgment not sound when applied the state facts there occur- 
ring. have actual bona fide transaction would upheld 
the court. was not case; neither soin this. 
the instant case, the bank took the paper its face, and Glass, for 
whose benefit the note was discounted, had thereafter found that did 
not need the full $15,000, and had repaid the $4,000, there could 
doubt the right There would have been loan and re- 
payment. The case shows such state facts. The payment 
can called, was fiction. The fault the West Virginia case 
lies this: The court assumes that the legal effect the transaction 
amounted loan $6,000 and payment forthwith $2,000. This 
not true. There can loan without credit. The makers the 
note never had credit for the $6,000. Therefore there could not bea loan 
$6,000 and payment $2,000. The object the note the pres- 
ent case was establish credit for $15,000. were not so, re- 
spondents might not have signed the note. such credit was ever 
established. Whether transaction the kind occurring the two 
cases material alteration depends upon its faith. the transaction 
real, and based upon the full credit the note, not material 
alteration; the credit simulated, and the indorsement pay- 
ment subterfuge, is. 

Neither can the plaintiff recover under the provision the Nego- 
tiable Instruments Act, wherein provided that when instrument 
has been materially altered, and the hands holder due 
course not party the alteration, may enforce payment thereof 
according its original tenor. Section 3514, Rem. Bal. Code. The 
Spokane Eastern Trust Company was nota holder due course. 
First National Bank Barnum (D. C.) 160 Fed. 245. The bank had 
notice the infirmity. was party to, and participated in, the act 
alteration. 


Other defenses are urged; but, being satisfied that recovery can 
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had for the reasons stated, will not pursue our inquiry further. 
Affirmed. 


DEPOSIT CHECK PAYABLE GUARDIAN. 


United States F. & G. Co. v. People’s Bank, Supreme Court of Tennessee, June 10, 1913. 157 S. W. 
Rep. 414. 


Where guardian deposits his personal account check, payable him in- 
dividually but representing guardianship funds, the bank having knowledge the 
facts, the bank liable the guardian afterwards withdraws and appropriates the 
money. 


Certiorari Court Civil Appeals. 
Suit the United States Fidelity Guaranty Company against the 
People’s Bank. There was judgment the Court Civil Appeals, 
affirming decree for complainant, and defendant brings certiorari. 
Affirmed. 

Turner presented the defendant bank for de- 
posit the following 

The Weakley County Bank. Dresden, Tenn., April 5,1910. Pay 
the order Turner $516.24, sixteen and 24-100 
dollars, Turner Fryer and Gladys Fryer. Amt. full the cause. 

Mr. Fonville, the assistant cashier, asked him toindorse it. There- 
thus being brought the attention the assistant cashier that the 
check represented guardian funds, Turner being guardian for the two 
children mentioned the face the check, was asked wished 
have the check entered separate account, meaning account 
guardian, Turner said, wished entered his personal 
account, and that would expend the money solely for the benefit 
his wards, and would keep accurate account his private books 
that would more convenient for him have but the one account. 
With this explanation, and relying the promise Turner properly 
expend tke fund, the assistant cashier gave him credit for the check 
his personal account. This account was that time overdrawn 
the amount $36.40. Turner was then man high standing 
Weakley county, but subsequently, after squandering all the 
funds represented this credit his own personal account, 
absconded, and the complainant, surety his bond, was com- 
pelled pay the amount the estate that came his hands, 
which was few dollars more than the fund represented the 
check. After the money was credited the manner stated, Turner 
drew sundry small checks the account, the checks being signed 
him personally, and these checks the fund was exhausted. Fifteen 
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the checks were sums less than $5. There was one check for $100 
favor the Farmers’ Bank, another for $50 favor the same 
bank, check for $50 favor the City National Bank, check for 
$130 favor Charles Brand, one for $70 favor Morse, 
one for $35 favor Walter Rawls, and others for various amounts 
different parties. the result this method expenditure the 
whole fund was wasted between April 5th and May 12th, leaving 
overdraft $62.38. 

Upon payment the sum found due, the complainant filed its bill 
hold the bank liable for the amount the check. The chancellor 
and the Court Civil Appeals concurred rendering decree against 


the bank. Thereupon the case was brought this court the 


certiorari, and has been argued the bar. 

The entry the check the personal credit the guardian the 
bank was conversion the fund both. Upon the making such 
entry the bank became trustee the fund, and became liable there- 
for, and could saved from being compelled account the wards 
therefor only upon the guardian’s subsequent true administration 
thereof and accounting therefor. Draper Joiner, Humph. 612, 
615, Am. Dec. 719; Covington Anderson, Lea. 310; Caulkins 
Gas Light Co., Tenn. 683, 287, Am. St. Rep. 786; 
Clark State and Bank Tennessee, Cold. 306, 322; Brocchus 
Morgan, Shan. 667; Sanders, Trustee, Forgasson, Baxt. 
Am. St. Rep. 830; Duckett National Mechanics’ Bank, Md. 
400, Atl. 983, 89, Am. St. Rep. 513; Zane Banks 
Banking, 136, pages 218, 219; Id., 341, pages 602 and 603. 

The fact that Turner promised the bank that would faithfully 
administer the fund and would keep true account thereof his own 
private books, cannot held excuse the original conversion that 
made the misuse the funds the guardian easy and expeditious 
through checks drawn and signed with his personal name. Under the 
facts stated the bank took the risk the guardian’s making proper 
disposition the fund and keeping true account thereof. 
not lawfully imposed the shoulders his wards. The reliance 
the bank upon the promises, under such circumstances, 
was simply folly. 

eral liable for the acts trustees who deposit money 
the money deposited the trustee’s credit such, and his checks 
are drawn this fund his character trustee, guardian, the 
case may be, the bank need look further. not responsible for 
his administration the fund, unless knows, some special 
transaction has good reason believe, that misappropriating the 
fund. would out all reason impose such responsibility 
banks. The special case have before us, and which confine 
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this opinion, one wherein the bank knowingly united with the guar- 
dian trustee misappropriation the fund, crediting the 
individual account such trustee guardian. 

far all the members the court concur. The majority the 
court are likewise the opinion that the surety, payment the 
debt, was entitled subrogated the rights the creditors—that 
is, the wards—against the bank. These wards had the right sue 
the bank for the conversion the fund. The surety, payment 
the wards, acquired the right action against the bank. 
think this result falls within the principles recognized Bittick 
Wilkins, Heisk, 307, Holt Strain, Shan. Cas. 166, and Smith 
Alexander, Sneed, 482, 487-489. These principles seem sound 
and just, and based strong equity. And see, the same effect, 
United States Fidelity Guaranty Co. Adoue (Tex.) 137 648, 
(N. S.) 418 American National Bank Fidelity De- 
posit Co., 129 Ga. 126, 867, Ann. Cas. 666; Fox Alex- 
ander, 340; Rhame Lewis, Rich. Eq. (S. C.) 269. 

insisted that the bank, having obtained further benefit than 
the satisfaction the $30.40 overdraft existing the time, should not 
subjected further burden; that the surety was paid take the 
risk, and, having taken it, should not seek relief therefrom throw- 
ing the burden the bank. The majority are the opinion that this 
objection met the fact that, when the bank knowingly participated 
the conversion, became personally liable for the fund cotrustee 
with the guardian, and that this situation owed the money the 
wards much the guardian owed it, and that the surety was en- 
titled the rights action which the creditors whom 
paid held against one primarily liable. The liability cotrustee, 
who becomes such maleficio, reason his wrongful dealings with 
the fund, whereby lost, liability prior that surety for 
the original trustee, who has been compelled pay the debt. 

results that there was the judgment the Court 
Civil Appeals, and affirmed. 

(Dissenting Finding myself unable agree with 
the majority the opinion delivered the Chief Justice, briefly 
announce the reasons for dissent. 

The result reached comes nearer being logical than equitable. 
conceived that, analysis, neither. 

The Guaranty Company seeks have enforced its behalf the 
remedy subrogation—a remedy invented courts equity com- 
pel the ultimate discharge obligation him who good con- 
science ought satisfy it. The court will move administer only 
when the facts the particular case impel do. 

The majority opinion, must, this record treats the entry 
the check $516.24 tothe personal credit Turner the test act 
conversion. Itshould noted that the bank learned that the check 
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represented guardian fund only from what Turner told the assistant 
cashier; but with this came also the assurance that Turner would ex- 
pend the proceeds solely for the benefit his wards, and would truly 
account. 

The Guaranty Company the attitude saying the bank: 
should not have believed Turner the one aspect, but must 
held have believed him the other.’’ 

would seem sufficient answer the part the bank: 
trusted Turner, you had precedently stood sponsor for his official 
conduct and integrity, and, for consideration, had said that was 
trusted; that would not other than assured would 
—duly account. saw you, legal contemplation, standing 
side, saying what said way assurance. trusted, 
not merely Turner, but Turner bonded 

extent that the bank profited was the beneficiary the 
conversion, itshould held. But further than that, where the test 
liability applied is, good conscience ought stand the 
loss Equity should not convict the bank for trusting Turner the 
extent did, the instance and for the relief his official sponsor; 
otherwise, equity would impose upon the bank suretyship for Turner 
and its liability fixed primary, whereas, one would suppose that the 
Guaranty Company had that status and risk. 

BuCHANAN, J., also dissents. 


RIGHT RECOVER BACK MONEY PAID 
DRAFT ATTACHED FORGED BILL LADING. 


Springs Hanover National Bank, New York Court Appeals, October 21, 1913. New York Law 
Journal, October 28, 1913. 


The drawee draft, who pays bona fide holder for value, relying 
part forged bills lading attached the drawer the draft, but not mention- 
therein, cannot, discovery the fraud, recover the money paid from the 
payee indorsee, who have neither guaranteed the genuineness the bills, nor 
been aware their fraudulent character. 


Appeal from judgment the First Appellate Division unani- 
mously affirming the Supreme Court entered ver- 
dict directed Trial Term. 

The plaintiffs are and for some time have been engaged cotton 
commission merchants the business buying and selling cotton 
New York, dealing mainly the Cotton Exchange. The defendant 
all times involved this action has been national bank, having its 
banking offices said city, and the First National Bank Decatur, 
Ala., was similar banking association, having its banking office 


NOTE.—For other similar decisions, see Banking Law Journal Digest, 77. 
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said latter city, and Knight, Yancey Co. was firm cotton dealers 
carrying business such said last-named city and other places 
until they went bankruptcy April, 1910. Said latter co-partner- 
ship had done business with said First National Bank Decatur for 
several years, procuring the discount with and without bills 
lading attached for large sums money, and also had done busi- 
ness with plaintiffs, mainly dealing futures. Said copartnership 
the time the occurrences involved this section was good stand- 
ing and credit, and opinion there was evidence introduced 
offered which tended impeach such standing with either the 
banks which have been mentioned. 

March 29, 1910, telegrams and letter passed between said co- 
partnership and plaintiffs, whereby substance the latter authorized 
the former draw upon them for $39,000 against shipment 600 
bales cotton. accordance with such arrangement said date 
said firm presented the Decatur bank their draft for $39,000 drawn 
plaintiffs, payable sight, with what purported bills lading 
and certificates insurance for 600 bales cotton attached, and this 
draft was said Decatur bank duly discounted and the proceeds 
thereof placed the credit said firm, who the same day checked 
the same out. 

the same day the Decatur bank transferred said draft unre- 
stricted indorsement the defendant and mailed letter which 
stated that was collection and credit.’’ The draft thus inclosed 
reached the defendant shortly thereafter and was presented with the 
bills lading attached the usual manner plaintiffs, who, after 
satisfactory examination, took and gave the defendant check for 
its amount. The moneys thus received defendant from plaintiffs 
were placed the credit the Decatur bank, and, claimed de- 
fendant, were withdrawn the latter the ordinary course busi- 
ness April 1910. 

subsequently transpired that the purported bills lading were 
forgeries, and did not represent any shipment cotton. These for- 
geries, however, are not claimed have been such character 
obvious, and neither the Decatur bank nor the defendant had any 
notice knowledge that they were such until notice was received 
the defendant from the plaintiffs May 13, 1910, accompanied 
demand for repayment the amount said draft the ground that 
the bills lading were forgeries. 

Except for the word lithographed the body the 
blank form draft, there nothing the latter which even claimed 
make any reference the bills lading which were attached it. 
There evidence from which may inferred that plaintiffs 
taking the draft from defendant were more less influenced the 
supposed security said bills lading. There was also introduced 
and offered plaintiffs some evidence claimed permit the inference 
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that the Decatur bank had other security from Knight, Yancey Co., 
and that, relying such security, was too trustful its dealings 
with said firm such transactions the one here involved, and did 
not sufficiently scrutinize the purported bills lading. There is, how- 
ever, not even suggestion which questions the good faith the de- 
fendant regarded, plaintiffs elect regard it, the pur- 
chaser and owner the draft question instead collecting agent 
for the Decatur bank. 

Hiscock, This case directly presents this court for the first 
time the question whether drawee draft who has paid the same 
fide holder for value, relying part upon purported bills 
lading attached the drawer the draft but not mentioned therein, 
can, discovery that the bills lading are forgeries, recover back the 
moneys paid from the payee indorsee, who has neither guar- 
anteed the genuineness said instruments nor been aware their 
fraudulent character. 

this case the plaintiffs, who such drawees paid the defendant 
indorsee from another bank draft for $39,000 drawn firm 
cotton dealers the South with forged bills lading attached, urge 
four theories justifying recovery back. They say that defendant 
represented that the bills lading were genuine and truthful both 
signatures and contents; that the draft contained such reference 
the bills lading make conditional the genuineness the 
bills that plaintiffs relied examination signatures 
the bank and its transferer, which had not fact been made, and 
therefore the payment was made under mistake that the de- 
fendant its transferer departed from the usual course business 
discounting the draft, and thereby caused mistake fact, and that 
even both parties were equally innocent the defendant must suffer. 

These theories are not sustained. For instance, while may 
assumed that draft like the present one may make such reference 
bills lading attached thereto make conditioned their genu- 
ineness and permit drawee who has paid the draft recover back 
his moneys the bills lading prove forged, there evidence 
bring this draft within that principle. Plaintiffs’ entire argument 
this point built upon the fact that there was lithographed 
printed the blank form draft used this occasion the word 
This was evidently for some such general purpose that 
advertising characterizing the business which the drawers were 
engaged, and cannot seriously argued that had any such refer- 
ence the purported bills lading which were attached this par- 
ticular draft imply that the latter was conditional drawn against 
such purported shipments cotton. One the other theories out- 
lined based certain evidence introduced offered from which 
plaintiffs contend that may inferred that the bank Decatur, 
Alabama, from which defendant received the draft was not careful 
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watching the drawers the draft scrutinizing the bills lading 
should have been and hence helped bring about plaintiffs’ mis- 
fortune. 

think there was evidence which showed legal fault upon the 
part the Decatur bank originally discounting the draft, and cer- 
tainly there evidence which affects the defendant that respect. 
The contention the plaintiffs that defendant became the owner and 
holder the draft and was not mere collecting agent for the Decatur 
bank. Accepting this theory there question that defendant be- 
came the owner and holder the draft the regular course busi- 
ness for value and without notice any fact which 
made chargeable with knowledge responsibility for the forgery 
the bills lading. 

Therefore, the end plaintiffs confront the general question 
first stated. 

While, have said, this question has not been directly decided 
this court, has been subject discussion and decision many 
other courts. 

these cases the argument had been made which plaintiffs 
this case must finally rely that party accepting discounting drafts 
accompanied purported bills lading upon the faith and security 
which more less relies and which prove forgeries has 
acted under material mistake fact which entitles him relieved 
from his acceptance payment. this argument, however, the 
answer substance has been made the courts with almost unvary- 
ing uniformity, that the mere attachment bills lading draft 
does not make the former part the that one who accepts 
pays such draft must assumed the absence special circum- 
stances the faith the draft itself and that reliance upon 
the bills lading not fact which enters into the substance the 
real transaction accepting paying the draft, but extrinsic 
that the rule were established that relief should afforded 
against the acceptance payment draft because mistaken be- 
lief the genuineness attached bills lading, such rule logically 
would apply other cases, that the drawee had entertained mis- 
taken notion the financial responsibility the 
drawers the value security for the draft, and thus lead 
instability and confusion transactions involving negotiable paper 
which would intolerable that between the innocent holder for 
value draft and the drawee who has accepted paid the same 
reliance upon forged bills lading there reason why the drawee 
should permitted shift the burden loss the holder. 

While, stated, none these decisions are this court, and 
therefore controlling, nevertheless they have such weight and have 
widely established rule negotiable paper that should feel reluc- 
tant disagree with them even doubted the wisdom the prin- 
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ciples upon which they are based. not, however, have any 
such difference with other courts respect the principles which are 
involved, and have hesitation adopting the rule which has been 
established them. 

impossible within reasonable length review even the leading 
cases this subject, and reference will made the opinions only 
two three them. 

Hoffman Co. Bank Milwaukee (79 Wall., 181) was 
action brought plaintiffs drawees recover the amount 
three drafts paid them the defendant the ground that such 
moneys were paid under mistake fact. fundamental and de- 
cisive fact which they based their claim recovery was that said 
drafts were accompanied bills lading, the faith which they 
made payment, supposing them genuine, when, matter 
fact, they were forged. The defendant had discounted the drafts for 
value and was ignorant the fraudulent character the bills lading. 
There was evidence this case prior dealings between the 
drawers and the drawees and communications between them with 
reference the drawing the drafts question. 

The Supreme Court affirmed the action the lower courts direct- 
ing judgment for the defendant, and doing wrote follows 
(p. 189): Money paid under mistake facts, said, may 
recovered back having been paid without consideration, but the de- 
cisive answer suggestion, applied the case before the court, 
that money paid, this case, the acceptor bill exchange, 
the payee the same, subsequent indorsee, discharge 
his legal obligation such, not payment mistake nor without 
consideration, unless shown that the instrument was fraudulent 
its inception, that the consideration was illegal, that the facts 
and circumstances which impeach the transaction, between the ac- 
ceptor and the drawer, were known the payee subsequent indorsee 
the time became the holder the instrument. 

Attempt made argument show that the plaintiffs accepted 
the bills exchange upon the faith and security the bills lading 
attached the same the time the bills exchange were discounted 
the defendants. Suppose was so, which not satisfactorily 
proved, still not perceived that the concession, made, would 
benefit the plaintiffs, the bills exchange are the usual form and 
contain reference whatever the bills lading, and not pre- 
tended that the defendants had any knowledge intimation that the 
bills lading were not genuine, nor pretended that they made 
any representation upon the subject induce the plaintiffs contract 
any such liability. They received the bills exchange the usual 
course their business bank discount and paid the full amount 
the net proceeds the same the drawers, and not even sug- 
gested that any act the defendants except the indorsement the 
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bills exchange the usual course their business operated the 
prejudice the plaintiffs prevented them from making earlier 
discovery the true character the transaction. the contrary, 
distinctly appears that the drawers the bills exchange were 
the regular correspondents the plaintiffs, and that they became the 
acceptors the bills exchange the request the drawers the 
same and upon their representations that the flour mentioned the 
bills had been shipped their firm for sale under the ar- 
rangement before described. Beyond doubt the bills lading gave 
some credit the bills exchange beyond what was created the 
pecuniary standing the parties the same, but clear that they 
are not part those instruments, nor are they referred either 
the body the bills the acceptance, and they cannot regarded 
any more favorable light for the plaintiffs than collateral security 
accompanying the bills exchange. 

consideration, between the drawer and acceptor 
bill exchange, defense action brought the payee 
against the acceptor, the acceptance was unconditional its terms, 
and appears that the plaintiff paid value for the bill, even though 
the acceptor was defrauded the drawer, unless shown that the 
payee had knowledge the fraudulent acts the drawer before 
paid such value and became the holder the instrument. 

Forgery the bills lading would good defense ac- 
tion the bills the defendants this case had been the drawers, 
but they were payees and holders for value the regular course 
business, and the case last referred to, which was decided the Ex- 
chequer Chamber, shows that such acceptance binds the acceptor 
conclusively between them and every holder for value.’’ 

Goetz Bank Kansas City (119 S., 551) was action 
brought recover bill exchange with forged bills lading 
which had been discounted the bank and accepted without 

the fraud either party. The contention the defendant 
was that had accepted the draft question the belief that the 
bills lading were genuine, whereas they were forged; that genuine- 
ness was asserted the indorsement the bank certain invoices 
accompanying them; that the drawer bore such reputation for dis- 
honesty the community that the banks were guilty culpable neg- 
ligence amounting bad faith discounting the drafts the faith 
the bills lading without inquiring their genuineness. 

The court overruling these claims and holding the acceptor liable 
wrote follows (p. 555): bank discounting commercial paper 
does not guarantee the genuineness document attached 
collateral security. Bills lading attached drafts drawn, the 

present case, are merely security for the payment the drafts. 
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The bank after discounting the drafts, stood towards the acceptors 
the position original lender, and could not affected its 
claim the want consideration from the drawer for the accept- 
ance, the failure such consideration.’’ also interpreted 
the opinion the Hoffman case deciding follows: Supposing 
the plaintiffs accepted the bills exchange upon the faith and security 
the bills lading attached, that fact would not benefit them, the 
bills exchange were the usual form and contained reference 
whatever the bills lading, and was not pretended that the de- 
fendants had any knowledge intimation that the bills lading were 
not genuine, that they had made any representation upon the sub- 
ject induce the plaintiffs contract any such liability; that un- 
doubtedly the bills lading gave some credit the bills exchange 
beyond what was created the pecuniary standing the parties 
them, but that they were not part those instruments, and could 
not regarded any more favorable light than collateral security 
accompanying the bills exchange; and that proof that the bills 
lading were forgeries could not operate discharge the liability the 
plaintiffs, acceptors, pay the amounts the payees their in- 
dorsees, the payees were innocent holders, having paid value for 
the same the usual course business.’’ 

First National Bank Detroit Burkham (32 Mich., 328) the 
court discussed situation where the drawees sought recover from 
the payees the amount draft which they had paid, and the genu- 
ineness which was not disputed upon the ground that the security 
for the bill was fictitious when they supposed genuine, and 
that therefore they had made payment under mistake fact. Judge 
Cooley, writing behalf the court, said: Admitting this 
so, how does the fact concern the payees? they assume guaran- 
tee the fairness the dealings the drawers with the drawees the 
adequacy any upon which the dealings are based? Not 
certainly ordinary cases. law merchant gives the payees the 
right assume that any draft they receive and forward, ac- 
cepted and paid, draft which from the state the dealings 
between the drawers and the drawees right and proper that the 
latter should pay the principal party and the presumption law 
that such the case their complete protection they received the 
bill the ordinary course business and for value. 

peculiar the present case that the security which 
was sent forward with the bill proved fictitious. said that 
the drawees relied upon this security, and would not have paid the bill 
but for belief that was valid. this that the mistake consists 
which they rely for recovery. 

mistake regarding their security will authorize the drawees 
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recall the payment made the payee, reason perceived why 
mistake regarding the responsibility the drawer, regarding his 
honesty integrity, anything else upon which they relied for pro- 
tection their dealings, should not justify the like action. they 
suppose the drawer responsible when not, not this gen- 
uine mistake fact their part, they suppose security 

But think would exceedingly unsafe doctrine com- 
mercial law that one who had discounted bill good faith, and 
received its payment the strongest possible assurance that was 
drawn with proper authority, should afterwards hold the moneys sub- 
ject such showing the drawee might able make the 
influences operating upon his mind induce him make payment. 

The best view that can taken this case for the plaintiffs be- 
low that there was mutual mistake fact under which the bank 
discounted and the drawees paid the bill. Conceding this, why should 
the drawees allowed transfer the loss the bank 

The principles affirmed these decisions are supported directly 
indirectly the following cases: Robinson Reynolds B., 
Adolphus Ellis, S., 196, Thiedemann Goldschmidt Gex, 
J., 4), Leather Simpson (L. R., Eq., 398), Young Leh- 
man (63 Ala., 519), Craig Sibbett (15 Pa. St., 238), Alton First 
Nat. Bank Webster (157 Mass., 341), Southwick First Nat. Bank 
Memphis (84 Y., 420), Grotrian Guaranty Trust Co. (114 
Fed. Repr., 433), Hannay Guaranty Trust Co. (167 Fed. Repr., 
686), Daniels Negotiable Instruments (sec. 1734d). 

would likewise impossible within reasonable limits review 
the many cases cited the learned counsel for the plaintiffs author- 
ity for his contention that they are entitled recover. Most them 
are clearly distinguishable from and not all contradictory the 
cases which have been cited support the conclusions reached 
us. 

true that two three decisions were made inferior court 
Texas and the courts North Carolina, Mississippi and Alabama, 
which are variance with those cases and which tend support 
the plaintiffs’ position. These decisions, however, were reversed 
qualified the courts the same states respectively that they are 
not entitled serious consideration. 

therefore hold that the judgment appealed from should 
affirmed, with costs, upon the grounds stated, and find unnecessary 
discuss the arguments which have been addressed other 
points. 

Ch. J.: WERNER, CUDDEBACK and MILLER, 
concur. 

Judgment affirmed. 
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JOINT DEPOSIT. 


O'Connor v. Dunnigan, New York Supreme Court, Appellate Division, September 10, 1913. 143 N. Y. 
Supp. 373. 


husband and wife deposited money savings bank, payable either the 
survivor. few days before her death the wife drew out the money, deposited 
her own name, and made will purporting dispose it. was held that the 
depositors were joint owners with the right survivorship and that the husband 
was entitled the money. 


Appeal from Trial Term, Rensselaer County. 

Action Thomas executor, against Margaret Dunnigan, 
executrix. From judgment favor defendant, plaintiff appeals. 
Reversed, and judgment directed. 

This action was originally brought Joseph Guil- 
foyle against the Cohoes Savings Institution recover the sum $3,- 
000 which was deposit that institution the name Mary Norton 
Guilfoyle. The defendant, executrix the last will and testament 
Mary Norton Guilfoyle, was impleaded. Joseph Guilfoyle thereafter 
died, and the plaintiff substituted his representative. 

the trial Joseph Guilfoyle was allowed give evidence per- 
sonal transactions with his wife, Mary Norton Guilfoyle, which evi- 
dence before the decision the action was properly stricken out the 
Apart from the evidence stricken out, however, these facts 
appear without contradiction. The moneys represented this deposit 
were originally deposited Joseph Guilfoyle and his wife Mary 
this same institution account which read: 

Mary Guilfoyle Joseph Guilfoyle. Pay either 
the survivor either.’’ 

Four days before the death Mary Guilfoyle, the absence 
Guilfoyle, she went the bank, drew the money, and deposit- 
account name. The next day she made will 
purporting dispose the same. Under this will the defendant exe- 
cutrix claims title the property. 

Kelly Beers, 194 49, 980, 128 Am. St. Rep. 
543, one Kate Beers deposited savings bank moneys ac- 
count which read follows: 

account with Kate Beers Sarah Kelly, her daughter 
(the claimant), the survivor 

was held that this language imported joint ownership the de- 
cedent and claimant with final ownership the survivor. was 
further held that case that might shown other evidence that 
was not the purpose making the deposit this form create 
joint ownership ofthe fund. the case bar the original deposit 
these moneys was substantially the same form the case cited. 


NOTE.—For other similar decisions see Banking Law Journal Digest, 175. 
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cannot matter whether the moneys originally came from Joseph Guil- 
foyle Mary Guilfoyle. The form the deposit indicated intent 
thereby create joint ownership with the right survivorship. 
There evidence the case which any way would qualify such 
intent the natural import the language used. between the 
bank and Mary Guilfoyle, she had the right with the possession the 
book withdraw the moneys from the account. change the 
moneys, however, from this account another her individual name, 
the absence and far appears without the consent Joseph 
Guilfoyle, could not divest Joseph Guilfoyle his joint ownership 
the property. would preposterous claim that appropriation 
personal property one joint owner his personal use could di- 
vest the interest the other joint owner could any pre- 
sumed have been the consent hisco-owner. Inorder 
the joint ownership which presumptively existed, defendant was re- 
quired show that the ownership Joseph Guilfoyle has been volun- 
tarily surrendered. this there attempted proof. recom- 
mendation, therefore, that the judgment appealed from reversed 
and that judgment entered awarding the moneys dispute the 
plaintiff, with costs this court and the court below. The conclu- 
sion fact which this court disapproves being the conclusion that 
Mary Norton Guilfoyle was the time her death the owner the 
moneys question, and this court finds that all times after the 
original deposit Joseph Guilfoyle and Mary Guilfoyle were joint owners 
with the right survivorship the deposit question. 

Judgment reversed law and facts, and judgmert directed award- 
ing the moneys dispute the plaintiff, with costs this court and 
the court below. The finding fact which the court disapproves 
being the finding that Mary Norton Guilfoyle was the time her 
death the owner the moneys question, and this court finds that 
all times after the original deposit Joseph Guilfoyle and Mary Guil- 
foyle were joint owners with the right survivorship the deposit 
question. All concur, except J., dissenting opinion, 
and J., not sitting. 


THE LAW BANKING. 


STUDY THE LAW PERTAINING BANKS 
AND BANKING TRANSACTIONS. 


JOHN EDSON BRADY, THE NEW YORK BAR. 


OFFICERS AND AGENTS BANKS (Continued). 


83. Miscellaneous Powers Cashier (Continued). 

The cashier has authority extend the time payment notes 
held the bank and receive additional security for such notes. 
the proper officer transfer the bank’s stock and may pay 
the bank’s debts the usual course business. has au- 
thority issue draft payment his own cannot bind 
the bank surety areplevin bond, nor bond sheriff 
for selling execution, but may execute bond secure pub- 
lic deposits. may have implied authority contract for re- 
pairs property belonging the bank. has authority 
mortgage the bank’s property, represent third persons that 
depositor solvent, agree pay draft drawn against depositor, 
sell himself note belonging the bank, release indorser 
paper held the bank. 

84. Cashier’s Liability. 

Where the officers and directors bank neglect their official du- 
ties, and the management the bank devolves upon the cashier, 
the latter not personally liable the bank for losses sustained 
through discounts overdrafts, unless has acted wrongfully 
not liable for losses resulting from mere errors 
judgment his part. 

85. Authority Teller Certify Checks. 

generally held that teller has inherent authority certify 
checks such authority, however, may implied from the bank’s 
acquiescence his acts certification. 

83. Miscellaneous Powers Cashier (Continued). Most the 
decisions involving the miscellaneous powers the cashier 
bank have already been considered. addition these has been 
held Bullard Bros. Bank Madison, 121 Ga. 527, Rep. 
615, that cashier has authority agree pay draft drawn 
against one the bank’s depositors. this case was decided that 
promise the cashier bank made without consideration the 
drawer draft, pay the same out funds customer whom 
the draft drawn and who has been credited with the proceeds ne- 
gotiable paper which owner transferred the bank, not 
enforceable against the bank, unless the customer assents that the 
bank shall make such application the funds placed his credit. 

Long Long, Mo. App. (150 Rep. 1135) was held 
that, under Rev. St. 1909, 1112 declaring that the cashier bank 
shall have power indorse any notes received the bank until 
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bank has power sell himself note the bank the absence 
such grant authority, and the cashier taking possession the 
note and suing thereon, without attempting have his act approved 
the directors, cannot recover. 

cashier without authority release indorser paper held 
the bank. Farmers Mechanics’ Bank Clancy, Det. 
948, 128 Rep. 752. this point was said the court 
Wing Commercial Savings Bank, 103 Mich. 565, Rep. 
1009: The rule undoubtedly that usually the authority cashier 
bank limited authority, and that party seeking show re- 
lease the cashier from liability upon commercial paper held the 
bank, except the ordinary course, must show that the cashier had 
authority from the directorate, that the act had been ratified 
quiesced the bank. That authority, however, may shown ex- 
pressly necessary implication, may established the 
particular usage, practice, mode doing business the bank. 
cashier allowed exercise general authority respect the 
business the bank for considerable time—in other words, 
held out the public having authority the premises—the bank 
bound his acts, case agent any other corporation, 
whatever name may designated, the same manner 
authority were expressly granted. The directorate bank cannot 
permitted neglect its duties, abandon the management the 
cashier, permit him openly and notoriously and without rebuke deal 
with the public having authority, and then escape 

State Bank Forsyth, Mont., 108 Pac. Rep. 914, the defendant 
was sued bank upon promissory note. way defense 
showed that was induced the cashier the bank sign the note 
and deliver the bank order that the cashier might substitute the 
note for notes the cashier held the bank, and that the cashier 
assured him that would not liable the note and would never 
asked pay it. The cashier turned the note over the bank and 
received his own notes return therefor and the excess cash. 
There was evidence that the transaction had been authorized the 
officers directors the bank. was held that the promise the 
was entirely outside his authority and that the bank could 
recover the note. 

84. Cashier’s Liability. not infrequent custom for the 
officers and board bank relinquish the and 
supervision, which they should exercise, the cashier and place 
the entire management the bank his hands. This especially 
true the smaller banks. Then, when something goes wrong, and 
the bank money losses its operation, the officers and direc- 
tors are liable attempt escape any liability they may have in- 
curred reason their neglect duty shifting the blame the 
cashier. course, the cashier has been guilty gross negligence, 
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loss results from wrongful act committed him, person- 
ally responsible. But, general rule, under such circumstances, 
not held liable for losses resulting from honest errors judg- 
ment his part. 

Second National Bank Burt, 233, which action 
bank was plaintiff and its cashier was defendant, was held that the 
cashier was not liable for losses sustained the bank through dis- 
counts which made, without consulting with officers the bank 
committees, with whom the by-laws the bank required him con- 
sult, where appeared that the committees held meetings and the 
officers question absented themselves from the bank, imposing upon 
the cashier the duty carrying the business the bank. 

Phryse Farmers’ Bank, Ky., Rep. 532, which was 
action cashier’s bond for alleged negligence the cashier 
purchasing certain paper and allowing certain overdrafts. Although 
by-law the bank provided that the cashier should consult with the 
directors before discounting paper, appeared that number the 
directors lived distance from the place where the bank was located 
and that they held meetings give instructions advice the 
cashier, and that was left conduct the business the bank 
best might with occasional suggestion from the president. 
Under these circumstances was held that the cashier would liable 
for losses resulting from overdrafts discounts made him only 
where appeared that had failed make reasonable inquiry into 
the financial standing those making the overdrafts, and those whose 
paper was discounted, and failed exercise the care and discretion 
which ordinarily prudent man would exercise the conduct his 
own business. 

Where the cashier, without the aid finance committee, the 
direction board directors, allowing overdrafts depositors, 
acts upon the custom and usage the bank, the advice the 
president and directors individually, and upon his own judgment 
the best interests the bank, not personally liable for the over- 
drafts appears that exercised such care, diligence and discretion 
ordinarily prudent business man would exercise the manage- 
ment his own business like nature. First Nat. Bank Pine- 
ville Reese, Ky. Rep. 778, Rep. 384. this case 
appeared that the cashier was, direction and sanction the board 
directors, authorized lend the money the bank and that was 
the custom and usage the bank, sanctioned, approved and acted 
upon the board directors, that regular depositor the bank, 
who was believed solvent and good for the amount the check, 
drew the bank atime when did not have deposit 
sufficient funds pay it, the bank would advance for and lend him 
the amount the check, and with the money loaned, pay the check; 
and the amount paid was regarded loan the depositor, and 
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check, until paid redeemed, was held the bank cash item. 
One Richardson, depositor the bank, who was considered good and 
solvent, drew checks the bank time when did not have de- 
posit sufficient funds meet them. The cashier, acting upon the cus- 
tom and usage the bank, advanced funds the bank pay the 
checks. was held that, under the circumstances, the cashier was 
not personally liable for the loss which the bank sustained the trans- 
action. 

The rules which regulate the liability bank cashiers cases 
this kind are set forth length the case Wynn Tallapoosa 
County Bank, Ala., So. Rep. 228. The following quoted from 
the opinion, written that decision: cashier bank 
responsible the bank for all losses suffers directly from his failure 
any respect his official duty, and that cannot avail him that 
was ordered authorized act, the directors. they had 
authority order direct him, nor the acts themselves which 
they authorized him do, and knows ought know that such 
act done authorized was unlawful. But bank, like any other cor- 
poration, can act only and through its officers and agents, and the 
directors themselves can act, far they the bank con- 
cerned, they can authorize the cashier and does under 
their authority, not liable the bank though might 
some cases liable third parties. likewise liable the 
bank for all damages suffers account any wrongful official acts 
his, for any from any unauthorized assumption power his 
part, for any from his failure obey any proper and valid instruc- 
tion from his superior officers the bank. not liable, the 
directors are, for the errors improper acts his subordinate officers 
such tellers, bookkeepers, agents the bank. not 
liable the bank their principal. must have some way con- 
tributed the wrong the subordinate render him liable. 
not required examine and supervise their very act; but their 
acts, only use such care and diligence ordinary man would ex- 
ercise his own business affairs. 

cashier not trustee the strict sense the word though 
quasi trustee. his dealings with the public the agent 
the bank, but the bank held like trustee yet 
wrongfully acquires the funds the bank, and his own 
name, the bank cannot fasten trust lien upon the property, 
the case real trustee the acquisition the funds being wrongful 
that case, the trust does not exist. However, his official relation 
the bank renders him liable accounting the bank court 
equity. liable the bank only for losses occasioned his lack 
failure exercise reasonable care and diligence and not for losses 
the result mere errors judgment. not absolutely liable for 
overdraft, the nature the transaction really loan suffi- 
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cient surety. liable for losses the result negligence fraud, 
but not for his dereliction fault when there loss consequence 
thereof. the directors place upon him the duty carrying the 
business the bank, and they body, the committee thereof, 
fail hold meetings instruct, direct, help, and supervise him, 
absenting themselves from the bank and its business and thus putting 
the whole burden upon the cashier—as clearly and indisputably 
shown have here been the case—neither they nor the bank can hold 
him responsible for not consulting with them, required the by- 
laws the bank, discounts and loans, though the stockholders 
might hold him and the directors. 

uniform and long-continued acquiescence the officers and 
committees bank, the course business pursued the cashier 
his acting alone making discounts, allowing overdrafts, etc., 
and their and the bank’s long delay making any claims for damages 
account the pretended violations the by-laws the bank, 
afford the strongest proof their and its approval the practice and 
course dealing adopted and pursued the cashier, though the 
rights the stockholders might different. The directors bank 
have power overdrafts, and they can authorize the cashier 
allow them, and allows them without their authority they can 
ratify them. They can ratify whatever they can the first in- 
stance and they will held ratification his acts where they 
impose upon him duty which they should perform, and fail object 
his course business when they know, could easily know, all 
the facts. They cannot neglecting perform any duties, and im- 
posing all the cashier, make him absolute insurer the bank 
against all loss, merely because, order carry the business 
the bank successfully, must ignore fail observe the by-laws, 
fail confer with them. 

loans like the ones shown the record this case, which 
the whole duty and responsibility carrying the banking business 
has been intentionally negligently imposed upon the cashier, will 
liable the bank for improper loans, discounts, overdrafts, where 
failed make reasonable inquiry into the financial standing those 
making the overdrafts, loans, discounts, knowingly negligently 
failed take proper security. not insurer against loss 
such cases, and not liable merely because did not conform the 
by-laws the bank, unless negligent inexcusable not conform- 
ing. Conduct such that shown the part the directors, officers, 
and committees, this bank, tantamount authorization the 
cashier all things they could and should do, and ratification 
his conduct for seven years. course such conduct negligence 
the part the other officers, directors, and committees the bank, 
the failure perform their duties, and leaving and putting all 
upon the cashier, would not authorize him defraud the bank the 
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officers, but will exempt from failure observe the by-laws 
follow instructions which they never 

85. Authority Teller Certify Checks.—In Massachusetts 
has been held that, while bank may, appropriate action the 
part its board directors, confer upon its teller authority certify 
checks, the teller has inherent authority certify, vested him 
virtue the office which holds. Mussey Eagle Bank, 
Mass. 306. 

Farmers Mechanics’ Bank Butchers Drovers’ Bank, 
125, while not directly held that teller has inherent author- 
ity certify checks, suggested that such authority might found 
exist without violation legal principle. the opinion was 
said: The act certifying check simply answering the supposed 
inquiry, one about take the check, whether the bank has funds 
the drawer meet and other officer agent the bank would 
seem competent give the answer the paying 

Where bank has actually authorized its teller certify checks, 
will held liable check certified him, although the drawer 
had funds the bank. the case Farmers Mechanics’ Bank 
Butchers Drovers’ Bank, 623, appeared that the 
teller the defendant bank had been authorized certify checks 
cases where the drawer had funds deposit meet the check. 
this case the teller certified check for the accommodation the 
drawer, who had funds the bank, and was held that the bank 
was liable bona fide holder the check. authorizing their 
teller issue certified checks,’’ said the Court, negotiable their 
form and effect, they authorized him that authentic method hold 
out and affirm any party who might have occasion deal the 
faith funds alleged deposit with them, the existence such 
funds, and moreover promise for them that such funds should not 
diverted before the check should presented.’’ 

Where bank teller certifies checks openly the usual course 
business, with the knowledge the officers the bank, and such 
checks are treated valid the bank, the teller thereby given im- 
plied authority bind the bank acts certification. And, such 
case, the bank liable check certified the teller the same 
manner though were held that the teller had inherent authority 
certify checks had such authority expressly conferred upon him 
the board directors. Meads Merchants’ Bank, 143; 
Muth St. Louis Trust Co., Mo. App. 94, Rep. 978. 
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CHAPTER XII. 
The Paying Department. 


The Paying Teller’s Department has charge all the cash held 
the bank the Financial Department Trust Company other 
than the reserve. This generally the custody the cashier and 
frequently access cannot had except two officers jointly. 

All disbursements are made through this department. Its respon- 
sibility can realized when remembered that cash once passing 
out the paying teller’s window, far the bank concerned, 
gone beyond recall. considers that the signature drawer 
check genuine, and not, makes difference there are 
thousands depositors and has had examine the check under the 
strain waiting line his window, the cash once passed out results 
loss his bank. bills stick together and overpays, unless 
the customer honest the money has gone forever. actually 
surrounded with money; has his hands all day, and still cannot 
touch one cent for his personal use. The writer was told 
depositor once that had just witnessed most remarkable scene. 
was having check cashed, and through the grating could see the 
cages two tellers, both which were piled with money. There 
were thousands under the hands each them and still heard one 
teller ask the other lend him fifty cents buy his lunch. There 
was nothing remarkable about this those two tellers, and perhaps 
nothing unusual. their minds the difference between the bank’s 
money and their personal funds was very great that them, in- 
trinsically honest and safeguarded training and methods account- 
ing, the coin their hands was nothing more than the furnishings 
their cage and had purchasing power for self. But sturdy in- 
tegrity necessary eliminate the possibility temptation. 

The paying teller presumed know every depositor; must 
know the signature every depositor. When possible the new cus- 
tomer should introduced him personally, and the ideal paying 
teller would never too rattled distraught not pleasant. Un- 
fortunately, sometimes being cooped cage results gruff- 
ness manner which irritates customer perhaps none too good 
disposition himself. The manner the paying teller often means 
friend unsatisfied customer the financial institution. 
were, the firing line, and his ammunition smile and 
pleasant word captures the customer, but frown anda 
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snarl (whether conscious them not) both and his bank 
lose ground. 

The paying teller should honest and accurate; should have 
good memory for signatures and faces; should patient and 
and should able have all these qualities from the 
time his window opens the morning, until closes the afternoon. 
works under strain, but should such physical condition that 
never breaks. 

DISTRIBUTING THE WORK. 

large institutions where there are many thousands depositors, 
impossible for one paying teller wait them satisfactorily. 
meet such condition paying teller’s department divides the names 
the customers according the alphabet, assigning separate cage 
transact the business each division. one large western insti- 
tution there are ten cages the paying teller’s department follows 
Three cages pay out checks drawn depositors whose surnames 
commence with letters from three cages for and four 
cages for Oto The purpose this division enable the tellers 
know the customers and give quicker service. 

large institutions, especially the West and South, where many 
checks are handled over the counter, quite problem familiar 
with the signatures and faces multitude customers, and 
systematize the work handle them satisfactorily. Within recent 
years some institutions there has been inaugurated what known 
the Unit System. was first used Los Angeles, and its purpose 
divide the large bank into number units according letters 
the alphabet, each unit having nearly possible the same inti- 
mate personal relations with the depositors assigned it, the small 
country bank has with its customers. Ina later chapter this system 
will more fully described. 


NUMBER CAGES DEPENDENT CHARACTER BUSINESS. 


not always the largest bank that needs the most paying tellers. 
This depends great measure upon the character business trans- 
acted the locality where situated. many checks are pre- 
sented cashed the holders person, more cages will needed 
than where less cash used. For instance, some the largest banks 
this country, because they are located near Wall street, where 
great measure the certified check takes the place cash, can get along 
easily with two cages for paying tellers, and one two other cages 
for checks. smaller bank located the same city 
New York, but some distance from the financial district, whose depos- 
itors need the actual cash, will have have more cages this depart- 
ment sometimes will more counter business day than the 
large Wall street bank will week. More cash used the 
Western and Southern portions our country, and those sections, 
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large institutions, many cages are necessary the paying teller’s 
department. 
DIVISION PAYING WORK. 

makes difference whether the work the Paying Teller’s 
Department done one man ten, the principle the same. 
divides itself naturally into (1) handling the cash; (2) window 
work; and (3) distribution items. 


HANDLING THE CASH. 


Cash consists coin and currency. the paying teller respon- 
sible for the cash, should have enough compartments the vault 
afford him the necessary protection. such compartments are 
assigned him, alone should have the combinations, keys. The 
more convenient the vault his cage, the better arrangement, for 
every morning has move his cash from his cage, and every 
afternoon has return the cash the vault. 

His first duty arriving the morning take his working 
balance, that sufficient cash meet the ordinary requirements 
the day, out the vault and arrange his cage, can 
readily handled. naturally prefers leave all the cash not needed 
the more secure protection the vault. 

COIN. 
The paying teller handles coins gold and silver, nickel and bronze. 
GOLD COIN. 


The gold coins are the $20 piece, the double eagle; the $10 piece, 
the eagle; the piece, the half eagle; and the $2.50 piece, the quar- 
ter eagle. Between the years 1849 and 1890 gold coins were also 
issued denominations and $1, but were discontinued the 
latter year. Since then gold dollars have been issued only anni- 
versary souvenirs, memory the Louisiana Purchase, when 
the World’s Fair was held St. Louis celebrate the hundredth year 
that event. well for the paying teller know all coins out- 
standing, for liable see them most any day. faras his 
day’s work concerned gold coins denominations other than the 
first four mentioned will the exception. fact unless presides 
the window some bank the Pacific Coast, will not have much 
handling gold coins todo. that gold-producing country the cus- 
tomer likes the gold coin itself; appeals him much more 
bank note. $10 and $20 gold pieces instead bills. How- 
ever, practically every other section our country the convenience 
and lightness weight bank notes are appreciated. There are 
some customers that prefer gold for pay roll purposes but these are 
the exception, the ordinary depositor rarely calling for gold except 
during such season Christmas when desired for presents. 
Even then, but short time before finds its way back the 
bank the shape deposit. 
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Under ordinary conditions, the teller requires very little gold for 
counter use, but should always have small amount out for occa- 
sional demands. The greater part the gold coin the possession 
bank states east Colorado can safely kept the reserve. 

Gold coin legal tender any amount. 


SILVER COIN. 


The largest silver the dollar. The subsidiary coins, often 
called fractional silver, are the fifty cent piece, the twenty-five cent 
piece, and the dime. These are the subsidiary coins now commonly 
seen. There have been issued, however, silver coins the denomina- 
tion twenty cents, five cents and three cents. 

The silver dollar full legal tender any amount, just gold is, 
unless otherwise specifically stated the contract. The subsidiary 
silver, halves, quarters and dimes, are legal tender the amount 
ten dollars. 

MINOR COINS. 

The minor coins now use are the nickel—five-cent piece—and the 
bronze, one cent. Other minor coins that have been issued are 
nickel one cent, copper cent and copper There are few 
nickel three cent pieces and bronze two cent pieces still circulation. 

The minor coins are legal tender the amount twenty-five cents. 


ARRANGEMENT COIN. 


The paying teller wraps his silver andminor coins stout paper pack- 
order facilitate their handling. The usual method roll 
ones twenty-dollar packages, halves ten-dollar packages, quarters 
five-dollar and ten-dollar packages, the dimes five-dollar pack- 
ages, nickels one and two-dollar packages, and pennies fifty- 
cent packages. large institutions the teller wraps 
ary silver and minor coins means coin counter. 
machine usually operated electricity. has pan which coins 
the denomination wrapped are poured, say quarters. series 
indicators are then turned fix the amount desired each roll, 
lever pushed and automatically the coins are counted and wrapped 
stout paper coverings, and dropped from the machine with the indi- 
cated amount each package. 

bank with number retail merchants among its customers, 
can easily use several thousand dollars day providing for their 
wants. such bank coin wrapper becomes more necessity 
than convenience. 

When coin once rolled should kept trays light metal 
strong wooden boxes. placed bags the wrapping breaks and 
renders the rolls practically useless. 

Halves, quarters and dimes are received from the Treasury Depart- 
ment bags one thousand dollars each. Nickels are put 
bags two hundred dollars each, and cents bags ten dollars. 
Wherever sub-treasury located his city, the paying teller 
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should have difficulty having all the small change needs. 
can exchange his mutilated bills for it. Where the teller not located 
such city, his bank will have get change through its correspond- 
ent some sub-treasury city. 

The larger customers bank are supplied with silver sacks 
one hundred dollars more. sack containing dollars 
silver would very unwieldy weighs only few ounces less 
than sixty pounds. 

CURRENCY. 

The currency, paper money the United States, consists 
greenbacks legal-tender notes, gold certificates, silver certificates, 
treasury notes and national bank notes. 


LEGAL-TENDER UNITED STATES NOTES. 


The legal-tender notes were first authorized 1862, during the 
Civil War, and had nothing behind them except the credit the 
government that time none too good. They are now protected 
gold reserve. their name implies, they are legal-tender for all 
debts, public and private, except duties imports. There are now 
outstanding that the paying teller may have handle legal-tender 
notes the following denominations $5, $10, $20, $50, $100, $500 
and $1,000. Ones and twos have been issued but are rarely ever 
seen now the paying teller. During the suspension issue gold 
(1880-1882) some these notes were issued denomina- 
tions $5,000 and $10,000, but practically all, not all, have been 

GOLD AND SILVER CERTIFICATES. 

Gold certificates and silver certificates are nothing more than ware- 
house receipts for much gold silver deposited the Treasury 
the United States. Contrary the popular belief they are not legal- 
tender between individuals, but are receivable for customs, taxes and 
all public dues. There are outstanding gold certificates denomina- 
tions $10, $20, $50, $100, $500, $1,000, $5,000 and $10,000. 

Silver certificates are outstanding denominations $1, $2, $5, 
$10, $20, $50, $100, $500 and $1,000. 

TREASURY NOTES. 

Treasury notes were issued under the Sherman Act 1890. Like 
the silver dollar they are legal tender payment all debts, public 
and private, except when otherwise expressly stated the con- 
tract. can also used payment customs, taxes and all 
public dues. 

Treasury notes are circulation denominations follows: $5, 
$10, $20, $50, $100 and $1,000, but the paying teller does not have 
handle them often there are only $2,500,000 them circulation. 

NATIONAL BANK NOTES. 


National bank notes are issued national banks against govern- 
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ment bonds deposited with the Treasurer the United States. They 
are full legal tender between national banks and between individuals 
and national banks. They are not legal tender between individuals. 

National bank notes circulation are denominations $5, $10, 
$20, $50 and $100 and few denominations $500 and $1,000. 

the above mentioned currency, the following, together with gold 
and silver coin, are called lawful money, and can kept the bank’s 
reserve: Legal-tender notes, gold certificates, silver certificates, Treas- 
ury notes. National bank notes are not allowable the reserve 
national bank. 

PACKAGE BILLS. 

The United States Treasury puts bills packages one hun- 
dred each, but seems the usual custom among banks, strap them 
packages follows: Ones and twos packages $50 and $100: 
fives packages $250 and $500; tens and twenties packages 
$500 and $1,000. packages are turn tied bundles $1,000, 
$5,000 $10,000, except such are liable for immediate use. Some 
tellers arrange their unstrapped loose bills needed for counter pur- 
poses bundles ten twenty each, fastened rubber band, 
piled crosswise loose. The bundles are arranged this way, 
great convenience making the many small weekly pay rolls. 
The greater number different size packages the teller can keep track 
of, the quicker can wait his customers. However, one ex- 
perienced paying teller told the writer, while this true, must not 
forgotten that the greater number packages, the easier 
make mistake and overpayment. 

TILL ARRANGEMENT FOR LOOSE BILLS. 


good arrangement for loose bills have till with nine com- 
partments each dimensions about four nine inches, and about 
six seven inches deep. This gives compartment for one dollar 
bills; one for twos; one for fives; one for tens; one for one 
for fifties and one for one-hundreds with one compartment for larger 
bills and one for mutilated currency. 

this way the that most use for cashing indi- 
vidual checks, making pay rolls conveniently before the teller. 

USE PACKAGE BILLS. 


The greater part the teller’s currency always kept packages 
has been mentioned before, fifty bills each. The packages con- 
taining bills denominations from one twenty dollars, are used 
make shipments currency country bank correspondents. They 
need the bills chiefly satisfy counter demands and large bills would 
little use. The packages made the bills larger denom- 
inations are sometimes used for shipment other cities where the rate 
exchange prohibits transfer credit the usual way for settle- 
ment clearing house debits. 

Continued.) 
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BONDS CREDIT INSTRUMENTS. 


Character Element Bond Issues. 
SECOND PAPER. 

the five hundred and ten issues municipal bonds that have, for 
one reason another, been declared void the courts the various 
states, not speak the repudiated bonds the Southern states that 
have entailed losses innocent holders running well into the mil- 
lions, safe assume that only very small part would have been 
repudiated had the element good faith been the controlling factor 
the final settlement. honest municipality, like honest man, pays 
its debts even though hurts.’’ Dean, Municipal Bonds Held 
states, that the above 510 cases involve $199,965,512. 
hundred and forty-nine decisions, bonds the amount $23,626,955 
were held void after issuance and delivery, and payment the holder 
therefore assumed. Fifty-six cases not mention the amount, 
making 305 cases all where validity has been denied after delivery. 
153 cases over $6,000,000 was the hands bona fide purchasers. 

The causes for this wholesale repudiation were (a) unconstitution- 
ality, involving over $23,000,000; (b) exceeding the debt limit, involv- 
ing over $12,000,000: (c) lack authority issue, involving $82,- 
000,000; and (d) irregular proceedings, involving over $81,000,000. 
case the figures given include any defaulted state bonds. 

Lack authority issue the obligations and irregularity the 
proceedings account for 380 cases that have come before the courts. 

REPUDIATION FLIMSY TECHNICALITIES. 

The era railroad building with town aid responsible for the 
greater number cause, Dean remarks, which now 
entirely eliminated, being forbidden the constitution most states 
pledge municipal state credit for such purposes. well says: 
Municipal bonds have been held void even the hands innocent 
holders upon the most technical and flimsy grounds. The real reason 
probably lies the failure the municipality receive any ade- 
quate consideration for the bonds, the proceeds which were diverted 
without the bondholders’ knowledge, from their proper uses. The 
courts would then take advantage technical statutes straighten 
out the municipalities’ finances, saying the bondholder, You are 
presumed know the law.’ This was especially true bonds issued 
aid railroad enterprises.’’ course, court will hold muni- 
cipality state responsible for debts for which has never given 
authority. fail here, Scott* well says, negligence for which 
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the holders are alone responsible, and for the lack care they should 
properly suffer. The authority public officers well defined 
law, and failure look into the regularity issue invite disaster. 


THE BUYER BEWARE.” 


The rule Caveat well applies instances such bonds 
issued excess the debt limit, for this easily ascertained from 
public records, and feature connected with the issue bonds 
more open inspection. Article the Constitution New York 
provides that City County shall incur debt for any purpose 
amount, which including existing indebtedness shall exceed 10% 
the assessed valuation appeared the last assessment made.* 
All obligations issued excess such limits are declared 
void. The buyer, therefore can readily pass judgment this matter 
simply obtaining statement the indebtedness and the assessed 
valuation. If, the light such plain prohibition, the investor 
careless the point neglecting simple precautionary measure, 
has only himself blame if, such law above quoted, his secur- 
ity declared binding force. 

Some bonds stipulate their face that all conditions necessary 
make them binding obligation have been complied with, and that the 
total indebtedness within the lawful limit. But many those voided 
have doubt contained similar statements, which have been ineffect- 
ive make illegal obligation legal. The mere statement that the 
law has been complied with does not make so. such statement 
should construed warranty, would stronger than the 
original promise pay; for the municipality would void its promise 
pay because the law could not compel its payment, warranty that 
was lawful obligation would avail but little, the element good 
faith were wanting. 

The decision the case Aurora, Colorado, well states the rule 
that should govern such matters. 

This municipality contended through eleven years litigation that 
its water bonds were void because the ordinance creating them was not 
published before the bonds were issued. 

four decisions the Court held that the bonds were legal because 
the recital and certificate accompanying them assured the purchaser 
that they had been regularly issued. The court said: 

municipality, quasi municipality, corporation and its 
officers, who the apparent legality their obligations re- 
cital their validity, have induced innocent purchasers invest 
them, are estopped from denying their legality the ground that 
some the preliminary proceedings which led their execution, 
their execution itself, they failed comply with some law rule 
action relative the mere time manner their procedure, with 
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which they might have lawfully complied, but which they carelessly 
ISSUES VOIDED IRREGULARITIES. 

the case the Town Metz (Rich Town Metz, 134 
632) bonds were void because petition issue town railroad bonds did 
not show that signers were taxpayers not including those taxed for 
dogs highway tax only.’’ another case (Avery Springport 
Fed. Cas. 676) railroad aid bonds were void because seal. 
another, the bonds were enjoined because signers did not use Christian 
names, but initials. (People ex. rel. Haines Smith 772.) 
Horton Town Thompson (71 513) the consent tax- 
payers had not been obtained, and bona fide purchaser lost. better 
reason for repudiation than any the above.) 

Failure give notice the county board voided 
issue $160,000 Kansas. issue $20,000 New York was 
enjoined because notice was published eleven days instead twelve. 
$50,000 issue Illinois exceeded the debt limit and was void the 
hands innocent holders. (As remarked above, this point was easily 
ascertainable.) town Illinois attempted issue bonds for road 
purposes. There were two statutes, the general road act’’ and the 
road Bonds were issued under the wrong act and judg- 
ment rendered for tax pay interest was void. Arkansas the ayes 
and nays had not been recorded when the law authorizing the issue 
was passed, provided for the constitution, and the issue was 
repudiated. 

These few instances are cited show what flimsy grounds repu- 
diation has been based. the case voided railroad aid bonds, 
frequently happened that the consent the taxpayers was obtained 
the promise the road locate certain place. For some reason 
other the road changed its course the case the Andes Town 
Bonds (Craig Town Andes, 405) failed entirely, and 
the taxpayers, having been swindled, passed the burden over the 
bondholders, very evident breach good faith and fair dealing. The 
attitude such cases should be, that two suffer, the innocent 
should have first consideration. The real test should be: Did the tax- 
payers, with eyes open, authorize the issue? directly in- 
directly benefit, hope benefit the contemplated improvement? 
And, the answer affirmative, good faith would require that they 
their medicine like men,’’ and not play the role defaulter. 
Repudiation under certain conditions comes close larceny. The 
story state bond repudiation shall due course see, one 
perfidy and dishonor. 

Many the defaulted state bonds were not lawfully issued. Others 
were issued under laws that were subsequently declared unconstitu- 
tional; while others did not conform the law and were not therefore 
binding obligation. Some were issued through fraud and trickery. 
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But many instances the state received the money and should have 
had the benefit its expenditure, but through the machinations 
politicians and promoters was swindled with eyes open. few 
cases the states positively could not pay their obligations full; and 
the people seemed determined they should not. But where the money 
illegally borrowed was expended with full consent the legislature, 
the state was under moral obligation pay the last farthing, 
far could. 

well says: Although prosperity the guaranty 
debt payment, and law able second, and good faith easily in- 
fluenced both prosperity and legality, yet thing apart, and 
may and does exist, and support the credit loans which are backed 
neither the other 

Chicago save her credit, and keep faith with her creditors, paid 
least $4,000,000 out $4,500,000 loan certificates that had been held 
void, because they exceeded the debt limit. San Francisco, swept 
fire and earthquake still had good credit because she had never de- 
faulted, and the fire has, anything, helped her already-good standing 
the investment world. 

Chamberlain mentions the fact that Missouri, thirty years ago, 
there was held convention representatives various parts the state 
seek and means repudiate municipal 

One speaker said: Many labored efforts have been made show 
that there are questions good faith and moral obligation reference 
the payment these bonds, wholly independent the question 
their legality. maintain that arguments based such considerations 
have application the payment municipal obligations and never 
had. The only questions asked and answered reference toa 
bond that character are: been issued proper authority 
law? the taxable property the iocality sufficient meet 
the obligation, its payment has enforced law? These are 
the true foundations public credit applied municipal corpora- 
tions and they are matters law 

The result such reasoning was, that out one hundred counties, 
townships and cities Missouri issuing bonds, nine-tenths have de- 
faulted, and veritable wave repudiation swept over the Middle 


West. 


GOOD FAITH ESSENTIAL WHEN RESOURCES LACKING. 
Where there compulsory method enforcing payment, such 
seizure the property for the benefit the bondholders, the ele- 
ment good faith essential factor. case this more 
plainly seen than government and state issues, where the holder, 
individual, powerless bring action. state municipality, 
Principles Bond Investment, 235. 

Chamberlain, 235. 
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like individual, has legal moral right refuse pay its just 
but the question importance is, what can done refuses 
pay? The property individual may seized and sold for 
debt, but the bankruptcy process does not apply government and 
state obligations. 

Queer may seem, the exigencies law, individual can- 
not bring suit against state enforce payment obligation. 
The legislature Georgia 1793 even went far pass act 
condemning death without benefit clergy any marshal the 
United States other person who should presume serve any pro- 
cess against that state the suit any may, 
however, sue another state. Thus, for instance, the defaulted bonds 
North Carolina were, and are yet, worthless the hands indi- 
vidual, and the individual was powerless (and still is) bring action 
but when holder donated them the State South Dakota, which 
brought suit and carried the case the Supreme 
Court, she received settlement for $10,000, the sum $27,410. 
With this precedent established, numerous holders worthless state 
bonds offered them state universities and other state institutions 
the hope that like results would follow; but rule the offer was de- 
clined. New York, Michigan, Rhode Island and Nevada have had 
such propositions made them, and the writer’s memory correct, 
New Hampshire about bring suit for similar purposes. Prior 
the successful South Dakota action few years ago, suit was brought 
both New York and New Hampshire against Louisiana the Su- 
preme Court, the first mentioned states having obtained their citi- 
zens certain dishonored bonds for the purpose enforcing payment 
law. was decided that this was merely attempt evade the 
Eleventh Amendment and the suit failed. (108 76). Scott says 
30) the general conclusion that our states are practically free 
pay their debts repudiate them they see fit.’’ 

result lending their credit banks, railroads and other 
public enterprises, and the huge debt incurred during the war the 
Rebellion, the states the South became heavily involved debt, 
and hopelessly insolvent. Some made brave attempt honest 
and should given full credit for good intentions, while others made 
every effort repudiate their just obligations, the ground that 
honesty was costly and uncomfortable, and the easiest way cancel 
debt disown it, especially when the law offers the creditor 
redress. 

The result such course could not but financially disastrous 
inthe long run. The credit the repudiating states not only became 
poor, but dear, lacking the essential ingredient character; which 
lack was not counterbalanced superabundance capacity re- 

Repudiation State Debts, Scott, 11. 
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sources. None the southern state bonds except those Tennessee, 
Florida, Kentucky, Missouri, Texas and Louisiana,* are legal invest- 
-ments for New York savings banks the present time, and the cost 
repudiation must the neighborhood two per cent. above the 
normal; four per cent. for the money and two for repudiation. 
who fails pay must expect pay for his failure pay. 
The legislature Louisiana was called into session September, 
1913, take some steps restore the state’s credit which has become 
impaired reason defaulted and compromised bonds, thus show- 
ing late awakening the fact that good faith element bond 
issues, and while the law may not compel payment, common honesty 
and honor sooner later will have its day; for there are other and 
stronger forces than law work the affairs men and nations, and 
honesty not only the best policy, but the cheapest and the only policy. 
late decision the Attorney General New York, Louisiana Bonds 
issued refund early maturities will legal investments for savings banks, the Baby 
Bonds” which were the point issue, declared lien taxes 


and not obligation the state. 


(To Continued.) 


HOWARD WOLFE, PRESIDENT NEW YORK CHAPTER. 


The Board Governors have elected Howard Wolfe, president New 
York Chapter succeed Hudson, recently elected vice-president the First 
National Bank Syracuse. Mr. Wolfe was vice-president the Chapter until his 
recent promotion the presidency. secretary the Clearing House Section 
the American Bankers Association. 

Mr. Wolfe was born Philadelphia, educated the public schools that city 
and entered the banking business the age seventeen with the Bryn Mawr Na- 
tional Bank. Later became associated with the Philadelphia National Bank, 
where was employed for twelve years, the last two years transit manager 
and traveling representative. 

1910 Mr. Wolfe was appointed the Philadelphia Clearing House act 
its representative the conference transit managers Chicago, when the Uni- 
versal Numerical System was evolved. was elected Secretary the Clearing 
House Section American Bankers Association 1911, position which has 
filled with unusual honor himself and benefit the association. lecturer 
banking subjects Mr. Wolfe constant demand. has appeared before 
many chapters the Institute and frequently addressed state bankers’ conventions. 
Mr. Wolfe acknowledged expert and authority the collection country 
checks and exchange problems. graduate the American Institute 
Banking and has always been active worker that organization. 


= i 
This department places your service able legal talent 
and experts banking and financial Inquiries 
from our subscribers are answered free. Name and ad- 
dress published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


EFFECT CREDITING CHECK BANK WHICH 
DRAWN. 
Editor Banking Law Journal. ASHEVILLE, C., October 29, 1913. 

DEAR :—Will you please let know where you have discussed the law 
and custom bank receiving deposit check one its customers and the 
power the bank rescind the credit during the day discovered that the 
check not good. our custom and the custom all the banks that 
know receive the deposit such checks without investigation the time, 
and should develop later that the check checks were not good, notify the 
customer depositing. seems the general ruling the court that sucha 
credit cannot rescinded. Would not custom protect such cases 

Please refer what places your can find discussions the 
question. have your bound JOURNALS since Yours respectfully, 

CASHIER. 

Answer :—The question referred has been discussed reviewed 
the following places the issues the BANKING LAW JOURNAL: 

The authorities will found divided upon the question 
whether bank, which receives for deposit check drawn upon it- 
self, and gives credit therefor the depositor, has the right, upon 
discovering that the check was drawn against insufficient funds, 
revoke the credit. 

the following cases has been held that the credit thus given 
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113; Bryan First National Bank, 205 Pa. Atl. Rep. 480, 
115; American Exchange Nat. Bank Gregg, 138 596, 
Rep. 839; First Nat. Bank Burkhardt, 686, Ed. 
766, 114; Consolidated National Bank First National 
Bank, 129 App. Div. 538, Supp. 308; Titus Me- 
chanics’ National Bank, Law, 588. 

Oddie National City Bank, supra, the Court said: de- 
termining the legal effect such transactions, must apply the 
same rules, applicable all contracts and business affairs, and effect- 
uate and carry out the intention the parties, gathered from 
their acts and declarations, and the accustomed and understood course 
the particular business. Applying these rules, there can 
doubt but there was express demand one side, and consent 
the other, that this check should placed the credit the plaintiffs 
deposit. The legal effect the transaction was precisely the 
same though the money had been first paid the plaintiffs, and 
then deposited. When check presented bank for deposit, 
drawn directly upon itself, the same though payment any 
other form was demanded. the right the bank reject it, 
463, but accepts such check and pays it, either 
delivering the currency, giving the party credit for it, the trans- 
action closed between the bank and such party, provided the paper 
genuine. Inthe case deposit, the bank becomes cnce the 
debtor the depositor, and the title the deposit passes the bank. 
The bank always has the means knowing the state the account 
the drawer, and elects pay the paper, voluntarily takes 
upon itself the risk securing out the drawer’s account, 

the case City National Bank Burns, Ala. 267, the Court 
said: the intention the parties which must inten- 
tion can presumed for, imputed to, them which inconsistent 
with their acts and declarations and the usual, understood course 
business they are transacting. And when, this case, 
there such concurrence facts pointing wholly the creation 
presently unconditional agreement, there can authority 
for presumption law which would change the agreement into 
one dependent upon conditions, and the relation into that mere 
principal and agent. When the holder presented the check with his 
pass book that the check might entered deposit his credit, 
was request for payment the check and there can dis- 
tinction between request for payment money and request for 
payment transfer the credit the holder. The making 
such distinction would impolitic.’’ 

California has been held that check the same 


INQUIRIES AND CORRESPONDENCE 929 


bank presented depositor with his pass book the receiving 
teller, who merely receives the check and notes inthe pass book, 
nothing being said done, this does not itself raise presumption 
that the check was received cash otherwise than for 
National Gold Bank McDonald, Cal. 64, 118. 
other words, under such circumstances, the bank may, upon discov- 
ering that the check deposited was overdraft, revoke the credit 
given and charge the amount the check against the depositor’s ac- 
count. 

the later California decision, Ocean Park Bank Rogers, 
Pac. Rep. 879, was held that, where person deposits his credit 
his bank check drawn that bank, the check not regarded 
paid even though the amount credited the depositor’s pass book, 
the check stamped paid and impaled file paid checks, and 
the amount credited the depositor the books the bank. The 
credit revocable unless the amount the check charged against 
the drawer the bank’s books. 

the opinion was said: There was nothing said done 
connection with the transaction which supports the conclusion that the 
bank accepted the check cash. Had been drawn upon another 
bank, and payment thereof refused, the bank could have charged 
back Mrs. Rogers (the depositor), notwithstanding the fact that 
she had received credit therefor her pass book. Why should dif- 
ferent rule apply when drawn upon the bank which receives the check 
and enters the credit the pass book? either case, the absence 
any agreement the contrary, received for 

The question whether bank would protected custom came 
the case Pollack National Bank Commerce, Mo., 151 
Rep. 774, was here held that while, ordin- 
arily, bank should reject pay check upon presentment, may 
expressly agree that payment shall deferred for reasonable time, 
until the bank can ascertain whether the check good. was also 
held that custom among banks that effect, known the depositor, 
would protect the bank. 

the opinion this case was said: check payable 
demand, and nothing more appears, the bank upon which 
drawn should either pay reject upon presentment. But, this 
may, one will contend for moment that not within the 
province the depositor presenting the check and the bank which 
drawn expressly agree that the payment shall deferred for 
reasonable time until the bank may ascertain whether not there 
are sufficient funds the drawer the check its hands pay it. 
Such agreement, instead operating infringement the 
established rule law above stated, amounts more than rea- 
sonable modification its application the interests justice. 
were competent for the parties thus expressly agree with respect 
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the matter, would seem competent, too, for them tacitly 
under the established custom, well known both, which obtained 
good faith, throughout extended course dealing. The 
precise question with which the court concerned and judgment 
here, therefore, this custom and usage, which was well known 
the plaintiff and necessarily acted upon him dealing with the 
bank. If, the time the check was presented, plaintiff knew this 
custom, alleged the answer, and notwithstanding presented 
the check for deposit the usual course, would seem that the 
precepts natural justice alone suggest that should bound 
thereby express agreement that effect were entered into; 
for otherwise grievous loss might entailed upon the bank dealing 
with him the faith the usage and his knowledge 


ABSOLUTE DEED MORTGAGE. 


Editor Banking Journal. October 22, 1913. 

DEAR :—Where holds mortgage land belonging and takes 
deed from and gives option buy the land back, say within two years, and 
records his option, but fails purchase the land within such time specified 
option, can give clear title, such option held mortgage? 

had signed surety for and gave deed security, along with 
other securities make safe and would compelled pay note, could 
surrender the additional security and hold deed though purchased good faith, 

There seems some difference opinion these two points, and you 
will, please explain there difference the two transactions. 

Yours very truly, CASHIER. 

Answer either the situations above set forth the deed might 
declared mortgage, this being dependent upcn the circum- 
stances involved. The general rule stated Jones Mortgages, 
section 282, follows: settled rule and practice courts 
equity set aside formal deed, and allow the grantor redeem 
upon proof, even parol evidence, that the conveyance was not sale, 
but merely security for debt, and therefore mortgage. Except 
where, New Hampshire and Georgia, the exercise this power 
prohibited statute, there probably now dissent anywhere 
from the doctrine that equity deed may converted into mort- 
gage whenever there are proper equitable grounds for the exercise 
the power. this extent there substantial uniformity the de- 
cisions the courts the United States and the several states. 
But the grounds upon which this equitable power exercised 
there much diversity opinion, and there also considerable diver- 
sity adjudication the application the doctrine. Under what 
circumstances and upon what evidence this power shall exercised, 
only reasonable expect considerable divergence practice dif- 
ferent courts. The cases, which the courts have been called upon 
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receive parol evidence show that deed absolute terms 
mortgage, are very numerous. For these reasons, and because the 
subject much practical importance, statement the rule 
equity upon which rests each the states given.’’ 

The rule Kansas stated section 296 Kansas de- 
clared that, although such evidence may not admissible law, 
equity. Although written defeasance was ever executed between 
the parties, their understanding, intention agreement may shown 
create parol defeasance. The mortgage results from the facts 
the case, and the statute frauds and the statute relating trusts, 
while making void parol agreements relating land, not make 
void estate which results from created by, operation law. 
This evidence admitted show the facts the case which render 
the deed defeasible. The deed may declared mortgage not only 
upon the application the grantor, but also upon the application 
his creditors who seek reach his interest attachment. The evi- 
dence must clear and 

Overstreet Baxter, Kansas 55, appeared that the plaintiff 
conveyed land the defendants ordinary warranty deed, reciting 
consideration $75, the real purpose the transaction being se- 
cure $75 debt. same time defendants executed agreement 
reconvey upon the payment $75 with interest within thirty days. 
this agreement there was provision that, the money were not 
paid within thirty days, the agreement would void and the defend- 
ants would the exclusive owners the land. holding the trans- 
action mortgage the court said: the transaction was for 
the mere purpose security, then matter what form the instru- 
ments are executed, equity will enforce them according the intent. 
Counsel argues that the petition nowhere states that the plaintiff exe- 
cuted any note other evidence indebtedness, that was 
any time indebted the defendants, that they made him any loan, 
that the deed was intended mortgage, but that rests plaintiff’s 
rights upon the agreement for reconveyance, and that has 
greater rights than gives. disagree with this claim; for 
where instrument security there some debt obligation which 
secured, and matters not that note other evidence indebt- 
edness was never executed, nor material what manner the debt 
was 

Klinck Price, Va. absolute deed was made, with 
agreement the grantee, executed the same time, whereby 
was stipulated that the grantor might his election repurchase the 
lands for certain sum three months, and for certain other and 
greater sums six and twelve months respectively, provided 
would elect the expiration six months from the date the 
agreement, which sums were largely excess the consideration 
expressed the deed, and six per cent. interest thereon. The election 
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repurchase not having been made within the time stipulated, the 
purchaser refused allow repurchase, and claimed that the sale 
and deed were absolute. evidence showing that the transaction 
was really loan, was held that the grantor might redeem upon the 
payment the consideration expressed the deed, with interest. 
other words conveyance, though absolute form, intended the 
parties security for money, deemed equity mortgage. Jones 
Mortgages, section 264. 

Moore Wade, Kans. 380, the facts showed that land was 
transferred the defendants absolute deed; but that the real 
object the transaction was secure the defendants against any loss 
they might sustain sureties was under- 
stood verbally between the parties that the defendants were return 
the deed cancelled whenever they were released from liability 
sureties. The defendants, however, had recorded the deed and refused 
held that the deed, although absolute its face, having been taken 
only security, was, effect, mortgage. 

Reeder Gorsuch, Kans. 553, Pac. Rep. 897, was said: 
order establish that deed absolute its face, fact only 
mortgage, must shown, either direct evidence the cir- 
cumstances the case, that was the intention and understanding 
the grantor and the grantee that should operate. not 
enough that one the parties considered it; both must concur; 
otherwise, the deed will treated according its import, unless 
tainted fraud the result accident mutual 

McNamara Culver, Kans. 661, the court said: Now, 
that deed and agreement reconvey, though separate instruments, 
may operate simply mortgage, clear, and that they not 
necessarily create one equally clear. The test the existence 
non-existence debt. And equity looks behind the form the 
fact. the transaction was intended loan, there remains 
debt for which the conveyance only security, equity will hold 
mortgage, matter whether the transaction evidenced one 
two instruments. But there debt, there can security— 

This discussion has been confined the rights the parties 
between themselves. Different rules apply where the rights third 
parties intervene. Where person gives deed his property under 
such circumstances that entitled declare upon court 
equity mortgage, and takes instrument from the grantee, 
establishing his right reconveyance, or, taking such instru- 
ment, fails record it, the grantee can give clear title the land 
bona fide purchaser for value, who has notice the circum- 
stances surrounding the transaction, the grantor’s rights the 
matter. The grantor would thereby lose his right claim against the 
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land and restricted such claims might have against the 


grantor personally. 


PROTEST SAVINGS BANK ORDER. 


Editor Banking Law Journal. BLOOMFIELD, J., September 19, 1913. 

:—I enclose herewith copy the order for withdrawal used this 
institution, and, you will observe, the order payable only the bank book 
the bank. 


BLOOMFIELD SAVINGS INSTITUTION 


DEPCSITOR CANNOT WRITE THE SIGNATURE MUST BE 
WITNESSED BY SOME ONE KNOWN AT THE BANK 


NO PAYMENT MADE WITHOUT PASS BOOK 
IF PASS BOOK 16 NOT NOW AT THE BANK IT MUST BE 
SENT BEFORE THIS ORDER IS PRESENTED. 


WITNESS — - - SIGNATURE 


Will you advise whether not such order may legally protested for 
non-payment case the book not the bank when the order presented 


Yours truly, TREASURER. 


Answer.—Protest the above instrument not essential. Under 
the Negotiable Instruments Law protest necessary only the case 
foreign bill exchange, appearing its face such, foreign 
bill being one which drawn one state and payable another. 
the case foreign bill exchange formal protest one the steps 
required order charge the drawer and indorsers with liability. 
Other instruments are protested simply because the notary’s certificate 
may received action the instrument conclusive evidence 
the facts pertaining the presentment, dishonor, and sending out 
notices dishonor, contained the certificate. 

There is, however, reason why such instrument should not 
formally protested. The New Jersey statute, 1900, 367, 
provides follows: The certificate notary public this state, 
any other state territory the United States, under his hand 
and official seal accompanying any bill exchange promissory note 
which has been protested such notary for non-acceptance non- 
payment, shall received all the courts this state competent 
and conclusive evidence the official character said notary, and 
also the facts therein certified the presentment and dishonor 
such bill note, and the time and manner giving sending 
notice dishonor the parties such bill 

The above order clearly comes within the meaning the words 
bill exchange promissory note,’’ used the statute. 
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LIABILITY RAILROAD COMPANY FOR FAILURE 
DELIVER SHIPMENT. 


Editor Banking Law Journal. ARK., September 26, 1913. 
would thank you give your opinion the following: 
One our depositors deposited cotton with draft attached Pine Bluff 
firm, whom the cotton was shipped. mailed the and draft our Pine 
Bluff correspondent, with instructions same letter remit our St. Louis corres- 
pondent for our credit and advice. this time did not have the amount with 
our Pine Bluff correspondent above the amount the draft attached and 
account the not being correct, the agent Pine Bluff would not deliver 
the cotton, and our correspondent refused remit the amount St. Louis. 
the meantime had drawn our St. Louis correspondent, thinking that the 
was correct, and they refused payment our drafts. Are not entitled 
damages from the railroad company Yours truly, 


Answer.—A railroad company liable damages for any breach 
its contract transport and deliver goods entrusted for skip- 
ment. But not liable for damages which are remotely caused 
its failure deliver the liable only for such damages 
are the natural and proximate result the breach contract. 
this instance would seem that the damage arising from the dishonor 
the draft not the natural and proximate result the refusal 
the railroad company make proper delivery, and too remote 
chargeable against the carrier. 

case, which, while dissimilar the facts involved, will illus- 
trate the point, St. Louis Ry. Co. May, Tex. Civ. App., 
Rep. 408. that case the railroad was sued for damages 
the ground that had failed deliver the consignee shipment 
household goods and clothing. was held that the railroad company 
was not liable for the suffering and inconvenience caused the con- 
signee’s family result its breach contract, for the reason that 
such damages were not the natural and proximate result the failure 
deliver the shipment, not being shown that the railroad com- 
pany had been informed the necessitous condition the consignee’s 
family. 

Furthermore, would seem that the drawer the draft should 
have waited until being advised the collection the draft, and the 
remittance the proceeds thereof according instructions, before 


drawing against the fund. 


SERVICE.” 


The October issue Service,” the monthly pamphlet published the Mississippi 
Valley Trust Company St. Louis, devoted interpretation the Income Tax 
Law, and one the best explanations that law that have yet seen. was 
written Mr. Wm. McC. Martin, the assistant trust officer, who trained lawyer, 
which sufficient vouch for its correctness. 

addition tothe value tlie contents this issue the typographical 
appearance and cover are apropos for the season and subject. The cover reproduc- 
tion autumn leaves natural colors and very striking appearance. 
duction autumn scene adorns the first page, and view the Treasury building 
Washington shown page the lower margin each page the text 
view the Treasury building also. 

the Mississippi Valley Trust Company, St. Louis, will bring this hand- 
some little booklet. 


THE FUNDAMENTAL NEEDS BANKING AND 
CURRENCY REFORM. 


MURRAY CORRINGTON, the New York Bar. 


The final test efficiency any banking and currency system not, some 
bankers seem suppose, the amount dividend stockholders banks 
such system but rather the amount losses sustained the patrons those 
banks. There are not, there should be, sufficient data available determine exactly 
what those losses have been this country during any given period. The latest report 
the Comptroller the Currency (October 31, 1912), shows that the losses sustained 
the patrons national since the Civil War have been about That 
banking methods have been permitted these banks shown the fact 
that 478 national banks liquidated through receivers $305,900,000 nominal assets 
taken charge shrank collection $152,346,000, approximately 
boasted protection depositors from the added liability stockholders national 
banks, amount equal the par the stock held them, failed under the final 
test, for $42,000,000 assessed against such stockholders under this law, only about 
$20,000,000, less than one-half could collected. further means plucking 
depositors the appointed federal judges, and their counsel,” were 


allowed retain $12,700,000 for collecting and disbursing 

But the principal losses depositors have been through state banks and bankers. 
The Comptroller says that, result efforts,” was found that during 
the years, 1865-1896, the losses patrons state banks and bankers were $121,- 
000,000; and that the payments creditors were about per cent. their 


During the years, 1897-1912, similar failures were amounts three times those 
the preceding years. depositors during the later period received the same ratio 
(45 per cent.) their claims the earlier, their losses during the entire period- 
1865-1912, aggregated some Considering that some states there 
supervision banks and bankers, that reports when made are often made with 
tance, many not reporting all, and the absence data covering the whole field, 
one feels well within the facts saying that the losses depositors and similar 
creditors through failures national and state banks and bankers, resulting from dis- 
honesty and incompetency, during the period 1865-1912, have been certainly 
000,000, and probably 

define what the Fundamental Needs” that should guide all 
efforts reform our banking and currency systems, limiting the discussion na- 
tional and state institutions doing deposit and discount business, follows: 

provide means for assuring every depositor bank that, whether times 
ease times stress, will not lose dollar his deposits nor have tied for 
long one day (thus, removing grounds suspicion and fear, preventing 
banks). 

give every borrower bank the assurance, through affording him all rea- 
sonable opportunity renew his loans, that his interests will never sacrificed the 
enforced payment loans times business stress. 

protect patrons banks against the huge losses heretofore, and now being, 
sustained them since 1865). 

release and make available for business several hundred million dollars 
additional money now needlessly tied bank vaults, without 
diminishing, but greatly increasing, the ability banks meet their obligations. 

release and make available for business further sums money the regular 
deposit banks treasury funds (now $400,000,000) with great certainty that drafts 
those funds will met though the money remained the treasury. 

permit funds retained the banks each city locality where de- 


936 THE BANKING LAW JOURNAL 


posited, that they may loaned and used the business men the locality where 
owned, instead shipping hundreds millions such deposits, under the name 

inspire public confidence the good faith our government establishing 
system banks (one more each state) which the government will trust with its 
own money. There today not single bank the United States which the govern- 
ment trust with dollar without demanding security. 

provide banks with the certain means meet their obligations and protect 
both depositors and borrowers from sacrifice organizing corporations (preferably one 
more every state), each representing the combined financial strength all the 
banking institutions its own locality, and authorized issue under proper safe- 
guards, its short-time notes (called for convenience and for 
count the member banks, deposit their paper. 

further provide for the issue said corporations, under proper safeguards, 
and with ample provision for redemption and cancellation, other notes (called for 
needed times great business activity. 

shall first illustrate what meant these Needs,” well the manner 
their introduction, and their practical results, connection with the banks, including 
all institutions doing deposit and discount business, the District Columbia, since 
institutions the District have powers save such they derive from acts 
gress. the Owen-Glass bill become law substantially passed the House 
suggest that clause added excepting from its operation all banks the District 
Columbia; and that the Congress then pass bill establishing the District bank- 
ing system the plan outlined below. The Congress should, believe, deem duty 
establish the District, where enjoys practically unlimited powers legislation, 
banking system nearly perfect possible (just believe should deem 
duty establish there form city government, form township government, 
form county government. and proper systems for the assessment and taxation 
property, and make them, through the employment expert administrators, models 
efficiency for similar forms government and taxation all the 

This sugzested statute should embrace the following provisions, which are stated, 
not formal terms, but with view explain the ends attained: 

All existing statutes authorizing such banks carry business the 
shall take effect the six months year, and such institutions 
shall wound up; but all existing banks may continue business, and new banks 
may organized, which shall accept the provisions the new law. 

corporation shall organized, called here for convenience 
(hereinafter District Bank), which every bank the District, present and future, 
must obtain certificate membership, and agree obey its rules for the conduct 
business. Said District Bank shall managed five directors (possibly 
chosen all the member banks (or otherwise appointed). This does not mean, neces- 

sarily, thatall members shall have equal voice, the large with the small, choosing said 
directors, the manner their appointment being detail; but shall done such 
way make them equally and impartially the representatives every member 
bank, and bound their oaths. 

Said District Bank will the statute become directly liable every member 
bank, and through all its depositors and creditors, for the payment all their 
claims, due, upon demand; and each member bank will, receipt its certificate 
membership, become the statute guarantor this liability the District Bank, 
The District Bank will have capital, that each member bank will retain control 
its entire resources and represent all the strength implied thereby, while the District 
Bank will represent the united financial strength all banks the District 
ally though took control all their assets, and creditor either member 
the District Bank (note holder) ever lose dollar, have its payment deferred 
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unless all banks the District shall fail and the same time, financial impossibility. 

The District Bank will act Clearing House for all banks the District, and 
also agent for them their transactions with all banks outside the will 
through competent examiners keep close touch with the business all member banks, 
and have authority guard against both dishonesty and incompetency their manage- 
ment, first, warning and, then, restraint. The District Bank will make moderate 
charges for services rendered cover its expenses and accumulate and maintain 
contingent fund pay expenses and losses, but otherwise these shall met 
pro rata assessments upon member banks according their deposits. 

Each member bank will set aside reserves equal per cent. its de- 
posits, one-half held its own vaults and the rest given the District 
Bank. which will use the reserves all banks for the benefit all. Each bank, (e. 
bank No. may, first notifying the District Bank, use the reserves held pay its 
depositors. needs more funds pay creditors, will apply therefor the District 
Bank, whose renewed examinations will have fully advised its managers conditions. 
Under all cireumstances such assistance will provided the extent necessary pay 
full all creditors said bank demand, either advances from reserves” held 
the District Bank the issue its Discount Notes” (explained but 
thefts mismanagement shall revealed said bank, the District Bank will take 
charge thereof, and provide for its liquidation expense save clerk hire, for its 
reorganization. 

Meanwhile, other banks may have had the same experience and may ask for 
assistance. The District Bank will empowered render all the aid necessary 
enable all individual banks pay their depositors demand without fail, first, the 
use reserves, and, second the issue its short-time notes; and the same time 
afford all borrowers every reasonable opportunity renew their loans times 
stress. 

There are two kinds business conditions, radically different from each other, 
which the issue notes may desirable. One condition business sus- 
picion and stress, when collections are difficult, and the other condition great 
activity, when more money may needed handle the business offering. avoid 
confusion, prefer that different kinds notes used meet these conditions, and 
shall, for convenience, call the first (‘‘Need” No. ante), and the 
second Circulating No. ante.) 

After advancing bank No. such portion the reserves held ap- 
proves, the District Bank will supply the further needs No. the issue its 
Notes,” and all member banks will treated exactly alike all respects. 
supply these notes properly engraved prevent counterfeiting kept 
hand ready numbered series, dates and amounts, and delivered 
bank No. (and other banks) for its signature and final issue, substantially the 


following form: 
Federal District Columbia. 


Note.” Series No.... 
The Federal District Bank the District Columbia agrees pay bearer 
One Thousand Dollars lawful money the United States before 
(15, 30, days). Amount series Amount issued 
account (name member bank) 


These Discount Notes” will have the legal status exactly present national 
bank notes, and will payable 15, 30, days from date issue, without inter- 
est. Any bank obtain such notes will assign $105,000 its paper, borrowers’ notes, 
always the earliest its paper fall due, the District Bank for each $100,000 
its notes, which paper will then delivered back said bank collect (or renew, 
below), trustee for the District Bank, and turn over all amounts paid thereon 
for the redemption said Discount Notes, subject severe penalties, both civil and 
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criminal, upon the member bank and its officers for any violation said trust. 
member bank after receiving assistance may continue carry its business before, 
except the making new loans (but may renew without increasing old loans prevent 
sacrifices borrowers), and may make new loans and recover full title its paper 
soon deposits with the District Bank, from whatever source derived, cash (or 
checks certified member banks?) sufficient pay all advances cash 
count Notes. .These Discount Notes will for large amounts, will used almost wholly 
among banks (and people), the District, and cannot get into general circulation 
because their brief duration, for they will cease maturity (60 days most) 
have any validity, that they will always good face value any national 
bank, which must receive and forward them for redemption. 

Two things are most vital. importance, give depositors assurance that 
dollar their deposits will lost tied up, and, 2nd, afford borrowers (always 
the pushing, active business men every community) assurance that they shall have 
all reasonable opportunity renew loans, avoid sacrificing their interests 
times stress, such privilege denied any who shall have been guilty conceal- 
ment lack frankness dealing with his bank. Both these results will 
secured the issue the Discount Notes, because every member bank can obtain 
within hour two, deposit its paper, sufficient notes meet both actual 
and prospective demands depositors. obtains more than needed, they can 
surrendered; obtains less, can, the next the same day, deposit more paper 
and obtain more notes. Each bank would able give borrowers extension their 
loans (30 days subject further extension) necessary avoid sacrifices, because, while 
all Discount Notes must redeemed maturity without fail, the District Bank may 
permit any individual bank redeem notes one series issued partly cash and 
partly notes new series. The sole function these Discount Notes” 
convert the time notes borrowers into with which pay demand obliga- 
tions depositors. fast the borrowers pay their notes, the member banks 
provide funds from other sources, the Discount Notes disappear. 

The deposits the District (national banks) may taken roundly $30,000,000, 
which $7,250,000 tied cash reserves,” one-half the bank vaults and the 
other half shipped New York. The plan above outlined, addition the increased 
security, would release some $5,750,000 these reserves for permanent use the Dis- 
trict, and the balance for use emergencies. Again, the population the District 
taken 500,000 and that the United States 100,000,000, the former one-half 
one the latter. The same portion the $400,000,000 now the treasury, 
$2,000,000, should deposited said District Bank and made available for business. 
The District Bank would divide this among the several banks and move from one 
another where most needed, though were reserve fund, thus equalizing conditions. 
Checks drawn the government the District Bank would always promptly met, 
because all banks the District would liable therefor, and because the authority 
the District Bank issue its discount notes, above. The government could 
preferred. 

evident that the $7,000,000 more, which would thus released and made 
available for business the District, would silence most the talk about more money 
being necessary carry the business the District. If, however, times extraor- 
dinary business activity should require more money the District, the District Bank 
its Notes” (see Need” No. supra) for reasonable times ms. 
one year). These notes would issued numbered series, would have the legal 
status national bank notes, would bear interest determined rate paid the 
District Bank (the rate may increased for each $1,000,000 issued), would secured 
the banks depositing their paper having longest times (not more than one year) 
run, would have ample provision for insuring prompt redemption, thus insuring against 
and each note issued would backed the united financial strength 
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all banks the District. There could question the banks having ample paper 
provide for all both and Circulating notes for which there would 
ever demand. 

From this hurried and imperfect will observed that the means 
suggested all the above Fundamental Needs” will have been met the District 
Columbia. The banks the District would placed favorable position for pro- 
tecting both depositors and borrowers from loss and sacrifice, though they were able 
borrow from the treasury deposit their paper sufficient meet all demands 
depositors, and renew all loans, protect their own borrowers from sacrifice. 
And these results would not involve expansion,” except these may 
involved making money available for business that now needlessly tied and 
providing during great business activity just the additional money, not before, but 
when, actually needed, promptly retired when the need ceases. 

The same plan equally applicable states. The deposits 
national banks Virginia are $94,000,000, which, all being country banks, reserve 
$14,000,900 must held cash reserves, $5,600,000 bank vaults and $8,400,000 
shipped New York, order earn per cent., kept home and earn nothing. 
The people Virginia are interested keeping their own money employed their own 
state; and the depositors each city locality are interested in, and benefited by, 
having their money loaned business men (borrowers) their own city 
introduce our suggested plan Virginia, let all the banks joined into groups 
(say five, for illustration) according location, and corporation organized each 
group having all the authority and powers among the several banks its own group, 
which the said Federal District Bank would have (as set forth, among the banks 
the District Columbia, including the right represent the joint and several respon- 
sibility all the member banks, and protect the interests both depositors and 
borrowers assuring payment the former demand and reasonable extension 
loans the latter. The entire business each group would conducted the same 
manner, and the Discount Notes” properly named identify them (for instance, 
Discount Notes, Federal Bank Virginia, Norfolk (or Third) 
preferred, however, all the banks the state may joined into single group and one 
corporation organized (Federal Bank Virginia), with headquarters Richmond, en- 
dowed with all the powers and capacities for serving the member banks and the 
which are set forth ante. 

Should the Owen-Glass bill its present form become law, probably one reserve 
bank will located Baltimore and another Atlanta. The people Virginia (and 
other nearby states) may Well ship their money New York either those 
cities. The effect the bill their money will tie reserves $11,000,000, in- 
stead present tied up, release $3,000,000; but will remove from 
the state per cent., half cash, half call, the capital ($17,700,000) its national 
banks, the plan which have outlined above not dollar the 
capital any the banks would tied removed from the state, and there would 
released for the people Virginia over $9,000,000 their own money, addi- 
tion the deposit pro rata portion treasury funds, besides giving depositors 
and borrowers the added prctection. 

has four reserve cities, one with than $4,000,000 deposits. This 
makes necessary tie larger cash reserves than would otherwise required. 
deposits (national banks) are $166,000,000, which $29,000,000 must nominally 
tied bank vaults shipped out the state (to Chicago). The Owen-Glass bill 
will reduce these reserves $22,500,000, releasing will tie and 
take out the state $4,500,000 the $22,500,000 capital the banks they all enter 
the scheme. Under our plan outlined not dollar the banks’ capital would 
tied up, and more than $8,500,000 nominally held cash reserves, and this always 
kept within the state and ready used when needed. Just described above 
reference Virginia, the banks would joined together several groups, 
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one group covering the entire state, and corporation organized each, having super- 
vision of, and exercising the powers over, the members each group explained, 
ante, connection with the banks the District Columbia. More than $20,000,000 
their own money would released for constant use the people lowa, addi- 
tion the deposit pro rata share government funds, besides obtaining the 
additional advantage for depositors and borrowers. 

The practical effect our present banking system compel the shipment 
money running into the hundred million away from the localities and states where 
owned soon deposited national banks because the money, which must 
which per cent. may used, soon sent New York Chicago. 
suggestion that money owned Iowa depositors loaned Iowa farmers their 
grain stored elevators called but deemed highly proper ship 
both the money (reserves) Iowa depositors and the grain lowa farmers Chicago 
and then loan per cent. that money ‘‘change” those whose profession 
run the price that grain and then run down. 

another respect our banking system remarkable. The Congress has passed 
laws for the establishment national banks under which 7500 banks are now doing 
business, and permits without protest some 18,000 banks organized under state laws 
carry business. The people are invited and encouraged deposit their money 
these banks, yet there not the United States single bank, national state, 
which the Congress will consent the deposit dollar government funds unless 
the bank gives ample security. for nothing else, the Owen-Glass bill com- 
mended that proposes the establishment banks which the government will trust 
with its own money without security. But the sponsors the bill show wisdom not 
permitting those banks receive individual deposits. Naturally, the people prefer 
deposit their money banks that are perfectly safe, and they were given oppor- 
tunity make their deposits banks which the government will trust, 7500 
national (and 18,000 state) banks which the not trust, they would 
patronize the new banks and the 25,000 old banks would have out business. 

treasury under the present system, and those which would tied under both the 
Aldrich bill and the Owen-Glass bill, instructive. present there tied re- 
serves national banks $1,420,000,000 (Glass Report, 108), and the treasury (in- 
cluding amount deposited banks) total $1,820,000,000. all the state 
institutions (banks and trust companies) were compelled carry the same percentage 
reserves national banks, there would tied those institutions $1,530,000,000 
(deposits national and state institutions being 1:1.12), grand total 
the total supply money the country (including bullion the treas- 
ury) but $3,750,000,000. fact that are dependent for the money daily 
use upon the irregular deposits government funds banks and the liberal” 
laws the several states which permit state institutions carry business with small 

The amounts money which would have been tied up, placed under the control 
the ‘‘executive members, chosen and from the board 
directors the proposed central bank with branches, under the Aldrich bill, are 
follows: Present cash reserves national banks $1,420,000,000; cash reserves state 
banks come into the scheme $1,530,000,000; treasury funds $400,000,000; and per 
cent. the capital (aggregating about $2,000,000,000) all national and state institu- 
tions, $400,000 000; total under control the committee 
almost the exact total the country’s money supplies. Said committee was exercise 
powers ample compel every bank the country join the scheme out 
business; and, addition having control over the country’s entire money supplies, 
was also control the creation new supplies money for the future. The scheme 
bears the ear marks having been drafted and attorneys the large 
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banking interests and imposed upon the members the monetary commission, with the 
purpose creating their representatives, shrewdly drawn provisions, monopoly 
the country’s money supplies, present and future. most unfortunate that the 
American Bankers Association should, their eager and ‘‘unanimous” approval 
the scheme, have forfeited considerable share public confidence the bankers’ 
good faith. 

Under the Owen-Glass bill, passed the House, the following amounts money 
will tied Cash national banks $1,065,000,000 (Glass Report, App’x 
D.); cash reserves state institutions (if they should doubtless $1,165, 
treasury funds $400,000,000; and per cent.of the capital state 
institutions (if all join, they doubtless $400,000,000. This makes total, tuken 
away from the localities where deposited and owned and tied reserve banks, 
$3,030,000,000 against total supplies True, the reserve 
banks may loan this money back the people where owned. But, why not leave the 
money where belongs? why compel the shipment these huge sums distant cities 
and then compel the people where the money owned those cities and beg that 
returned and loaned them? Why should the people living the Carolinas, 
Florida, Alabama, Tennessee and Virginia have millions their money shipped 
reserve bank Atlanta, and then compelled beg that bank loan that money 
back them? Or, why should the people New England have their money shipped 
reserve bank Boston, and then compelled beg that bank loan their own 
money back them? And, meanwhile, these same funds may have been loaned the 
reserve banks Atlanta Boston, some other reserve banks (Chicago Denver), 
either willingly compulsion the Reserve Board, that they cannot loaned 
the people where owned. 

Applying the same plan organization outlined above for the District Col- 
umbia (and briefly for Virginia and Iowa) the entire country, probably more than 
$750,000,000 would required for cash reserves,” thus releasing the balance the 
country’s money supplies for constant use business. And such reserves would 
ample, provided banks shall grouped according locality and corporation organized 
have supervision over each group and empowered issue its short time Discount 
Notes” make good its guaranty pay all depositors demand; and the same 
time borrowers would not squeezed times stress. 

believe that the Owen-Glass bill should before becoming law, modified 
embody the several advantages both depositors and borrowers outlined herein 
and, such modifications are not believe wili great disappointment 
the public and its sponsors. There nothing that bill that will give greater 
guaranty depositors than they have to-day; that will allay their suspicions and 
prevent banks times business stress that will make failures indi- 
vidual banks practical impossibility, enabling all the banks given locality 
lean upon and support one another; that will assure every depositor immediate 
payment his deposits full, even though the bank holding them should fail; that 
will encourage and uphold the borrowers every bank affording them fair oppor- 
tunity renew their loans for reasonable times avoid sacrifice, whether flush 
stringent times; that will establish safe and uniform system banking for the 
country and compel all banks, both national and state, conform it; that will 
the doors against the huge losses which have been, and are being, sustained the 
patrons banks through dishonesty incompetency their managers ($400,000,000 
since 1865). 

Banking and currency legislation should never partisan; but pledges party 
platforms should redeemed. all that have said above, have suggested only 
what believe must done with the Owen-Glass bill make fairly meet the fol- 
lowing pledges the Baltimore platform: 

oppose the so-called Aldrich bill, the central 

All legislation the subject banking and currency should have for its purpose 
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the securing these (banking) accommodations terms absolute security the 
(i. e., depositors and borrowers). 

The ideas which appear controlling with those responsible for the Owen-Glass 
are, that all national bank notes should cancelled and superseded gov- 
ernment notes, 2nd, that present money supplies should increased the issue 
additional government notes, 3rd, that the right states establish independent bank- 
ing systems their own should not interfered with. 

the first these, believe that our system national bank notes, with 
which all people are familiar, should for the present not disturbed, thus avoiding all 
questions bond refunding. These matters can better attended curing the 
really vital defects the present system and placing upon solid foundations. 
accomplish such result, however, would only necessary provide brief act 
that after given date the $760,000,000 national bank notes shall have business use, 
but they may exchanged for government notes the same denominations; (b) that 
the Secretary the Treasury aud the Comptroller the Currency shall immediately 
prepare $760,000,000 government notes, payable bearer, exchanged for the 
national bank notes The public would then hold $760,000,000 gov- 
ernment notes and the government would hold the same amount national bank notes 
secured present government bonds, that the government could lose nothing 
unless shall default its own bonds. under the plans which have outlined 
above for the District Columbia the government could, requested, issue its notes 
the Federal District Bank the extent $50,000,000 least, desired, en- 
dorsed and issued the individual banks, without fear loss, because the united 
banking resources the District would pledged their payment. The same would 
true the plan were applied the several states. The government could issue $1,- 
000,000, 000 such notes corporation representing the united resources all the banks 
New York City, without risk losing dollar. There would ample justification 
for the creation Reserve Boarp have general supervision and control 
over all the corporations whose organization and have been outlined above. 

the second idea, folly talk the necessity increasing the money 
supplies the country long one-half thereof tied the treasury and 
true now, and will true under the Owen-Glass bill, banks 
generally join the idea, whatever banking system established, 
should national scope and uniform for the entire country, and conflicting 
state system should permitted. Decades ago the Congress very properly made the 
further issue state banks wild-cat bank notes impossible. should now its 
proposed legislation put stop the further plucking depositors ($400,000,000 
since 1865), state banks (and national also), through the dishonesty incompetency 
their managers. National banks should compelled obey the law and should 
made impossible for state institutions carry business without obeying it. 

The interests which backed the Aldrich scheme and suffered grievous disappoint- 
ment when the monopoly they hoped for slipped from their grasp, are now proposing 
that the plan the Owen-Glass bill converted into central bank scheme whose 
stock shall publicly subscribed and whose managers shall publicly appointed. 
They are perfectly aware that the stock any central bank, matter whom 
originally paid for, will soon within their own grasp that their sympathizers. 
The Congress should beware all propositions for modified central bank, those 
for reducing the number reserve banks four six. will not difficult 
amend any such schemes into that the Aldrich bill, and future administration 
Washington, like that which proposed the Aldrich scheme, would doubtless give its 
approval such amendment, and the bankers would then make desperate effort 
hold their monopoly under the plea vested interest.” 


NATIONAL NASSAU BANK, NEW YORK 


NEWTON ALLING. 


recent meeting the directors the National Nassau Bank New York 
City, vice-president Newton Duelle Alling was elected member the board. 
This just recognition his faithful service the institution with which has 
been identified for many years. 

Mr. Alling prominent member the grand army metropolitan bankers 
who have, were, risen from the ranks. was born farm Stanford, 
education was gained the village district school, afterwards grad- 
uating from the Chappaqua Institute Westchester county, Intending 
make banking his life work, 1887 entered the Nassau Bank assistant book- 
keeper. Being thoroughly devoted banking joined the American Institute 


3ank Clerks and, was elected president New York Chapter. was 


NEWTON ALLING, 


Vice-President National Nassau Bank, New York City. 


largely instrumental securing the independence the Institute which, 1906, 
adopted new constitution, changed its name the American Institute Banking 
and became section the American Bankers Association. 1909 was elected 
president the national body and presided the convention held Chattanooga 
has read many papers Chapter and Institute gatherings and was the 


first advocate collecting country checks, through country-bank clearing house, 
similar the Boston plan. 


Mr. Alling also greatly interested the movement reform the banking 
and currency system this country, and has decided views regarding the same. 
this connection worthy note that recently appeared before the Bank- 
ing and Currency Committee, the Senate, response invitation 
the chairman, where his opinions the merits and demerits the Glass-Owen 
currency bill were listened with marked attention. 
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CONVENTION INVESTMENT BANKERS ASSO- 
CIATION. 


The second annual convention the Investment Bankers Association America 
was held Chicago, October 28-36. Over 500 delegates were attendance 
ing every section from Maine Texas. After the convention was organized, president 
George Caldwell (who also vice-president the Continental and Commercial Trust 
Savings Bank Chicago) delivered the annual address which briefly reviewed 
the present conditions far stocks and bonds are concerned. said: 

stocks and bonds are down almost panic prices chiefly because lack 
confidence and belief the part investors that what will get will worse 
than what have had and that the corporations, especially the railroads, will not 
given the next three years square 

The second day was devoted reports committees and addresses variety 
topics relating investments. Among the speakers were Edmund Fisher, deputy 
comptroller New York City, who spoke Municipal Financing,” saying among 
other things: 

“The Glass-Owen bill will not prevent the investment banker from borrowing 
money securities during the time they are his hands for placement with the ulti- 
mate investor, but will remove the tendency stimulate prices through plethoric 
money market. Under the influence the new credit and currency law, which gives 
fairer opportunities for the development business enterprises throughout the country, 
there will come increased wealth and new opportunities for the investment banker.” 

address was made Professor Scott, the University Wisconsin, In- 
vestment Commercial Banking,” which stated that commercial banks perform 
the service medium exchange means their notes and deposit accounts, and 
also act distributors the other elements currency, gold and silver coin, and 
Government notes. The business investment banking, the other hand, was 
stimulate saving and direct the funds into productive enterprises. This 
distinetion, declared, must kept clear any scheme for banking reform. 
Strawn, Chicago, also spoke which every trust deed should 
contain.” 

the third day’s session addresses were made Delos Chappell, Los Angeles 
and John Blunt, Jr., vice-president Merchants Loan Trust Company, Chicago, 
whose subject was Railroad Bonds” investment. 

The second annual banquet was held the evening the third day the Gold 
Room the Congress Hotel. The principal address was the veteran railroad presi- 
dent, James Hill, who spoke Railroad financing the future.” said: 

the true story all municipal indebtedness, now concealed behind various 
temporary makeshifts maintain ostensible credit and help push out the an- 
nual crop new refunding bonds, could told, would shock the country and 
give pause even the advocates unlimited expenditure for public purposes. 
The country waterlogged with bonds. Confidence cannot restored until the name 
has won back something its old standard. And that cannot happen until 
issues are limited moderation, conformed the value the security and confined 
the margin safety and the form for which the bond was originally 
designed.” 

Geo. Reynolds, president the Continental Commercial National Bank, 
Chicago, also spoke The effect proposed monetary legislation busi- 
ness.” Suggestions for amendments the currency bill had been adopted during the 
second day’s session, but what they were was not divulged. During the past eleven 
months 127 new members have been admitted the association making total mem- 
bership date 404. The officers are: Geo. Caldwell, president; Leach, 
Frank Collins, Wm. Compton, Lewis Franklin and Warren Hayden, vice- 
presidents; Frederick Fenton. secretary; Williams, treasurer. 
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RESERVE AGENTS APPROVED OCTOBER. 


The following banks were approved Reserve Agents October: 

Irving National Bank, New York, for Citizens Nat. Bank, Royal, lowa; Warren 
Nat. Bank, Bowling Green, Ky. 

Seaboard National Bank, New York, for Warren Nat. Bank, Bowling Green, Ky.; 
First Nat. Bank, Boaz, Ala.; First Nat. Bank, Petersburg, Tenn.; First Nat. Bank, 
Hamlin, Tex. 

American Exchange National Bank, New York, for Marine Nat. Bank, Buffalo, 
Y.; Commercial Nat. Bank, Council Bluffs, Iowa. 

Liberty National Bank, New York, for United Nat. Bank, Troy, 

National Park Bank, New York, for First Nat. Bank, Ripley, Tenn. 

Chase National Bank, New York, for Arizona Nat. Bank, Tucson, Ariz.; Ayers 
Nat. Bank, Jacksonville, 

Fourth National Bank, New York, for Flushing Nat. Bank, Flushing, 

Chatham Phenix National Bank, New York, for First Nat. Bank, Freeland, Pa. 

Corn Exchange National Bank, Chicago, for Exchange Nat. Bank, Little Rock, Ark. 
First City Nat. Bank, Lexington, Ky.; National Bank Delphos, Delphos, First 
Nat. Bank, Ogden, 

Continental Commercial National Bank, Chicago, for First Nat. Bank, Sanborn, 
First Nat. Bank, Sarasota, Fla.; First Nat. Bank, Indianola, lowa; 
turers’ Nat. Bank, Lynn, Mass.; Nat. Bank, Hamilton, Mont.; First Nat. Bank, 
Hoboken, 

Fort Dearborn National Bank, Chicago, for American Nat. Bank, Tulsa, Okla. 
American Nat. Bank, Knoxville, First Nat. Bank, Kirkwood, First Nat. 
Bank, St. Ann, Arkansas Nat. Bank, Fayetteville, First Nat. Bank, Assump- 
tion, Nat. Bank, Ottumwa, First Nat. Bank, Huntsville, Ala.; Cum- 
berland Valley Nat. Bank, Nashville, Tenn. 

National City Bank, Chicago, for Farmers Nat. Bank, Virginia, First Nat. 
Bank, Ogden, 

Franklin National Bank, Philadelphia, for Flat Top Nat. Bank, Bluefield, 
Market Street Nat. Bank, Shamokin, Pa.; American Exchange Nat. Bank, Greensboro, 
Farmers Nat. Bank Beaver Falls, Pa.; Downingtown Nat. Bank, East Down- 
ingtown, Pa. 

Fourth Street National Bank, Philadelphia, for First Nat. Bank, Fitzgerald, Ga. 
Straustown Nat. Bank. Straustown, Pa. 

Philadelphia National Bank, Philadelphia, for Rockingham Nat. Bank, 
burg, Va.; National Valley Bank, Staunton, Va. 

Girard National Bank, Philadelphia, for Nevada First Nat. Bank, Tonopah, Nev. 

Third National Bank, St. Louis, for First Nat. Bank, Ripley, Tenn. 


THE BANKERS ENCYCLOPEDIA. 


The 38th edition the Bankers Encyclopedia—the Purple Book been 
issued. corrected September and contains complete list banks, 
bankers, trust companies and savings banks the United States and Canada, with 
population the towns which these institutions are located. also gives list 
foreign banks and bankers, list the principal stock exchanges the United 
States, and prominent bond and investment dealers. There also list state 
banking officials, bank examiners, bank auditors, etc., well synopsis the 
banking laws the various states. There hardly anything banker needs 
know which cannot found this book. handsomely bound volume 
2,190 pages, published the Bankers Encyclopedia Company, Nassau Street, 
New York City. 
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COMPARATIVE NEW YORK BANK STATEMENT. 

The following table shows the loans and deposits the associated banks, reported the New 
York Clearing House for the weeks ending November 1912, and November 1913, respectively, 
together with computation the proportionate increase decrease deposits for the year 


Loans and Legal Net Legal Net Deposits. 
BANK. Discounts Discounts Deposits Deposits Per Cent. 
Bank the Manhattan Co. 33,000,000 30,350,000 37,200,000 33,350,000 
Merchants’ 18,161,000 18,375,000 17,653,000 2.2 
Mechanics Metals Nat.. 53,190,000 50, 2.4 
Chemical National....... 27,785,000 30,338,000 24,487,000 
Merchants’ Exch. National 6,787,000 4.7 
Nat.Butchers Drovers. 2,210,000 2,072,000 1,976,000 
Greenwich........ 8,653,000 8,855,000 9,872,000 
American Exchange Nat. 43,341,000 37,838,000 42,422,000 
Nat. Bank Commerce.. 105,349,000 4.4 
Chatham Phenix Nat... 19,521,000 20,024,000, 
National Nassau......... 10,549,000 10,596,000 11,743,000 1.9 
Market Fulton 9,351,000 9,181,000 9,475,000 2.5 
Metropolitan Bank....... 15,135,000 14,390,000 16,137,000 3.9 
Corn Exchange ......... 47,920,000 55,764,000 61,799,000 
Importers Traders Nat. 25,300,000 25,826,000 
East River National...... 1,482,000 1,632,000 3.9 
Second National......... 13,555,000 9.8 
County National.. 8,897,000 8,375, 8,834,000 5.4 
Chase National .......... 93,131,000 95,770,000 7.9 
Germania 5,747,000 5,180,000 6,557,000 10.9 
Lincoln National ........ 14,616,000 16,722,000 10.2 
Fifth National .......... 3,521,000 3,983,000 3,626,000 
Bank the Metropolis 12,497,000 12,506,000 12,187,000 
Seaboard National ...... 25,561,000 23,079,000 30,228,000 10.9 
Produce Exchange. 8,932,000 10,902,000 4.7 
Security Bank ........... 10,969,000 11,582,000 14,818,000 5.2 
Coal Iron Nat’! Bank 6,468,000 6,589,000 6,456,000 
Union Exchange Nat.. 9,082,000 9,026,000 9,027,000 3.2 
Nassau Nat. Bank, Bklyn. 7,555,000 7,928,000 
328, 343, 570, 000 $1, 317, 206 ,000 324,024, 


The returns the Trust Companies November 1913, will found page xvi. 


